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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Dockel No. 35087

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK CORPORATION
— CONTROL -
EJ & E WEST COMPANY

THE VILLAGE OF BARRINGTON’S
COMMENTS ON THE DRAFT
ENVIRONMENTAL IMPACT STATEMENT

Pursuant to Decision No. 13 served by the Surface Transportation Board on July 25, 2008
in the above-captioned proceeding, the Village of Barrington, Illinots (*“Barrington™). on behalf
of itself and the surrounding townships and municipalities that rely on Barrington for cssential
services (collectively the “Barrington Community”).! hereby submits these comments on the
Draft Environmental Impact Statement (“DEIS™).

INTRODUCTION

Barrington is the commercial hub of the Barrington Community. The village has single
and multi-family dwellings as well as offices, schools, churches, shops and a Mctra commuter
train station. The Barrington Community has a population in excess of 30,000, with 1.600

commuters riding Metra daily. The area includes tracts of open space and nature prescrves,

including Cuba Marsh and the Crabtree Forest Preserve, as well as other wetlands and parks.

1 The Barrington Community consists of the Villages of Barrington, Barrington Hills, Deer
Park, Lake Barrington, North Barrington, South Bamnngton and Tower Lakes, and Barrington
and Cuba Townships.
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The EJ&E rail line (the “EJ&E Line™) traverses Barrington through its center. Over the
decades, the EJ&E Line has been a light density railroad with very few trains passing through
Barrington. The EJ&E Line crosses four critical roads and the Metra train line at grade in a span
of 5,918 feet within Barrington's village limits. The EJ&E Line also crosses a fifth heavily-
traveled road, Cuba Road, just east of the village limuts, which sees average daily traffic of
8,300, The most casterly crossing in Barrington at Lake Zurich Road is at the entrance to a 55-
acre park recently developed by the Barrington Park District and home of the first handicapped
accessible tree house in the State of Illinois. Moving westward through Barrington, the next two
roads crossed by the EJ&E are very busy highways — U.S. Route 14, with a weekday average of
about 30,000 trips per day, and Illinois Routc 59 (a strategic regional arterial) with about 21,000
trips per weckday.® After crossing Route 59, the EJ&E Line crosses the Union Pacific/Metra
line before crossing the fourth road, Lake Cook Road/Main Street (about 17,300 trips per
weekday), very near Barrington High School, which has a student and staff population of over
3,000 and serves the entire grealer Barrington area. In fact, all four crossings within
Barrington’s village limits (i.e., Lake Zunich Road, U.S. 14, Route 59 and Lake Cook Road), are
so tightly clustered within a distance of only 1.12 miles that one freight train could shut down all
four thoroughfares simultaneously. This not only poses recal problems for vehicular and
pedestrian traffic, but also creates life-threatening delays by blocking emergency response

vehicles.

[ ]

2004 U.S. Department of Transportation Crossing Inventory Information.

Traffic counts were derived from a traffic study conducted by Barrington in November 2007
over a seven consecutive day period which measured traffic 1n each lanc and direction. This
information was compiled to calculate average weekday trips.
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According to the Railroad Control Application (“Application™) filed by Canadian
National Railway Company and Grand Trunk Corporation {collectively, “CN” or “Applicants™),
the Leithton to Spaulding segment (thc segment that runs through Barrington) will see a
significant increase in rail traffic — 15 trains per day for a total of 20.3 trains per day as a result of
thc CN Transaction. That is an increase of 676 percent 1n gross tons per day. It is without
doubt that such an increase in freight rail traffic will have substantial adverse impacts on the
Barrington Community.

The Village of Barrington serves as the commercial hub for the Barrington Community.
In addition, the surrounding communities also rely on Barrington for cssential services such as
the high school, the two muddle schools, the Catholic grade school, the public library and
numerous social service agencies. The headquarters for fire/EMS and police response 1s located
at the Public Safety Facihity on U.S. Route 14, less than one-quarter of a mile from the EJ&E
crossing. Barrington Fire Department Station #1 (at the Public Safety Facility) provides primary
response to Barrington and surrounding areas, and functions as the primary backup for a majority
of the area served by its two satcllite stations.

COMMENTS

L Summary of Comments

The Village of Barrington respectfully submits that the only reasonable option avauulable
to the Section of Environmental Analysis (“SEA™) in this case is to recommend the No-Action
Alternative. Although there are significant flaws in the DEIS, it is clear that it would be
impossible to adequately mitigate the adverse impacts of CN's proposed acquisition of the EJ&E

Line (the “Proposed Action”). It is also clear that the Proposed Action has virtually no public

4 See Application, Auachment A.2, at 247.
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benefits and that CN could achieve many of its objectives (which benefit CN only) by adjusting
the way that it operates trains in and through Chicago.

If SEA does anything other than recommend the No Action Altemative, then other major
problems with the DEIS need to be addressed. First, SEA's preliminary cnvironmental
mitigation 1s grossly inadequate. The DEIS fails to adequately analyze the extent of the nced for
grade separation projects. The DEIS preliminary mitigation on grade separation projects fails to
identify the root cause of the need for new grade separations, which is CN's Proposed Action and
not any public road improvement project. The preliminary mitigation is not described with
sufficient detail to allow affected communities and individuals to assess 1ts impact.

In addition, the DEIS analysis of safety, transportation, environmental justice, energy, air
quality and climate, noise and vibration and biological resource impacts is so individually and
collectively flawed that it precludes meaningful analysis. The DEIS also completely omits two
miyor cumulative effects. First, the DEIS concludes that the Proposed Actton will bring the
EJ&E Linc to full capacity, but it does not go on to analyze the reasonably foreseeable
possibility that CN will build the EJ&E Line into a double-track railroad. Second, the DEIS fails
to consider the cumulative impact of the Proposed Action as combined with other national and
regional rail transactions by CN and other carriers.

The fundamental flaws in the DEIS analysis of the proposed action cannot be corrected
merely by addressing comments, in part because the flaws preclude complete mecaningful
comment at this stage. Thesc flaws can only be corrected through a revision and recirculation of
a new draft EIS, the scheduling of additional hearings for further public input, and an additional
60 days for the receipt of comments on the revised DEIS.

II. SEA Should Adopt The No-Action Alternative
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The environmental impact of the Proposed Action cannot be adequately mitigated. The
only reasonable recommendation SEA can make to the Board is to adopt the No-Action
Alternative. Apart from the impossibility of adequately mitigating the numerous adverse
environmental effects of the Proposed Action, the DEIS makes it clear that the Proposed Action
has no public benefits. There would be no bencfits to regional and local highways systems in the
inner suburbs and Chicago, but only temporary relicf from the current levels of freight traffic.
There are no air quality or noisc benefits associated with the Proposed Action. There is no
reduction 1n fuel consumption associated with the Proposed Action

It is important to note that adoption of the No-Action Alternative would not leave CN
without efficicnt routing options in and through Chicago. Many of the freight transportation
benefits that CN would enjoy from the Proposed Action (benefits to CN only) can be captured 1f
CN makes adjustments in the way that it routes freight traffic in and through Chicago.

A. The Environmental Impacts Of The Proposed Action Cannot Be Adequately
Mitigated

Although the DEIS 1s flawed 1n numerous matenal ways, 1t 1s clear from the information
already devcloped that the adverse environmental impacts of the Proposed Action cannot
possibly be adequately mitigated. Tt mighr be possible. afler fully and properly analyzing the
environmental consequences of the Proposed Action, to develop appropnate mutigation for some
of the adverse cnvironmental impacts. Howevecr, it would not be possible to develop adequate
grade scparations for the dozens of at-grade crossings along the EJ&E Line to mitigate the
adverse safety, regronal and local highway system and emergency response impacts of the
Proposcd Action. The amount of money necessary to prepare the EJI&E Line for the kind of
traffic CN proposes to move would exceed the entire projected cost of CREATE. Commussioner

Buttrey's separate expression 1n Decision No. 13 noted that the cnvironmental impacts on
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communities along the EJ&E Line both now and in the future appeared to be incredibly high. He
correctly observed that communities located along EJ&E's linc north of Joliet were being “asked
to bear the heavy burden of years of failed efforts to address the Chicago rail congestion

us

problem."” Commussioner Buttrey wrote that "it 1s hard ... to imagine how even the most far-

reaching mitigation measures would be enough to offset or balance the environmental detriments
that would flow from this proposal,"®

The only reasonable recommendation SEA can make to the Board is to adopt the No-
Action Alternative.

B. The Proposed Action Has Virtually No Public Benefits

SEA will make its final recommendations on environmental mitigation to the Board in
the Final EIS. The Board will then make its final decision regarding the Proposed Action. In
making its decision, the Board will weigh the potential public benefits against the potential
adverse effects to-thc national transportation systcm, interstate commerce, and affected regions
and communities.” In this process the Board should take 1nto account the fact that the Proposed

Action has no public cnvironmental benefits.

1. No Benefits to Regional or Local Highway Systems in Inner Suburbs
and Chicago

Applicants indicate that by utilizing the EJ&E Line, CN will be able to *“shift its trains
from its five subdtvisions in [the] Chicago metropolitun arca™ and “anticipate that thc number of
trains on most of CN’s rail lines inside the EJ&E arc would decrease as the number of trams on

the EJ&E rail line increases, potentially benefiting Chicago by reducing freight train congestion

> See Decision No. 13,at9
*

7 See DEIS at ES-25.
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..."8 Yet any perceived economuc, social, or environmental benefits from this purported traffic
reduction will be illusory because the CN traffic moved off of CN’s current routes will soon be
replaced by new traffic

SEA’s own data indicates that 37,500 rail cars currently travel through Chicago cvery day
and that number is expected to increasc to 67,000 per day by 2020.° SEA"s capacity analyses
indicated that the anticipated traffic growth cannot move over the EJ&E Line, which will be at
maximum capacity under the Operating Plan and following completion of Applicants® proposed
construction projects. The new traffic has to go somewhere and the obvious alternatives to the
unavailable EJ&E Line are the lincs and routes that CN uses today. The communities along
CN's current routes would not sce a significant, sustained reduction in train traffic from the
proposed transaction. These communities at best would see only a temporary reduction in train
traffic.

For example, Barrington has repeatedly requested that the Board and SEA apply greater
scrutiny to both current and anticipated future traffic growth related to the new termunal facilitics
in the Port of Prince Rupent (“PPR"), and incorporate the likely impacts that the increasing
popularity of PPR will have on the Proposed Action and related raul traftic in and around
Chicago.!’ Asa general matter, continucd expansion of the PPR Fairview terminal is expected

to quadruple capacity from the current 500,000 TEUs to 2 million TEUs by 2012. A second

8  See DEIS, 2-16. 17.
9 See DEIS, 3.1-3.

19" See, e.g.. The Village of Barrington’s Comments to the Draft Scope of the Environmental
Impact Statement, STB Finance Docket No, 35087, *4-5, 16-17 (STB served February 15,
2008) (BARR-3): Reply of the Village of Barrington to the Railroad Control Application and
Petition Suggesting Procedural Schedule of Canadian National Railway Company and
Grand Trunk Corporation, STB Finance Docket No. 35087, *5-9, 11-12 (STB served
November 19, 2007) (BARR-1).
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terminal will add another 2 million TEUs by 2020. In the months since Barrington's repeated
entreaties, the continued and accelerating traffic flow through PPR by way of CN's line has
demonstrated the wisdom of Barrington’s requests. On July 23, 2008, PPR announced that its
2008 ronnage was up 11% compared to 2007, and that “[w]eekly container volumes through
Prince Rupert have been steadily increasing since carly April, from 1,232 TEU:s to a record of
2,631 TEUs, compared to the North American West Coast port trend of declines in container

imports.™"'

CN also welcomed additional cargo tralfic at PPR due to the expansion of the
COSCO/K-Line/Yang Ming/Hanjin shipping alliance, which commenced a second weekly
stcamship vessel trip to PPR.'? That extensive shipping alliance will “now ship Hong Kong,
South China, East China, and North China cargoes, as well as those from Yokohama, to North
America via Prince Rupert.”'* According to CN, the expanding shipping alliance and increased

port calls are a result of CN’s creation of a “new, highly competitive gateway for goods entering

North America and transiting CN's network to the U.S. Midwest and Central Canada.™"*

""" “Prince Rupert Port Container Traffic Achieves New Milestones™ (July 23, 2008) (available

at
http*/fwww rupertport.com/pdi/newsrelcases/prince%20rupert 7% 20port % 20contauner%%20traff

1c%20achieves % 20new %20milestones % 20puly %202 3%2008%20%20nr pdf.)

“ “CN Welcomes Added Vessel Call at Port of Princc Rupert Container Terminal,” Reuters
(July 9, 2008) (available at hutp //www.reuters.com/article/pressRelease/idUS 1494 10+09-Jul-
2008+MW20080709)

Id. Indeed, a number of international shippers recently filed letters in support of CN’s
Petition to Modify the Procedural Schedule that reveal the international scope of the
Proposed Action as well as the certainty of increases in international shipping routed over the
EJ&E Line. See, e.g., Letter of William D. Nagel, General Manager Operations, Hanjin
Shipping Company, LTD (Board served September 3, 2008) (asserting that, as a shipping
company based in Seoul, South Korea, the Proposed Transaction “will help expedite our
customers’ containers destined to Memphis if they can travel around rather than through
Chicago.”)

Id. (quoting James M. Foote, CN Executive Vice-President, Sales and Marketing) (emphasis
added).
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Through PPR, CN 1s now “consistently delivering fifth morning availability of containers in
Chicago and sixth morning availability in Memphis, a leading U.S. distribution hub. With the
growth in imports over Rupert, we continue to identify new opportunities for backhaul container
movements to Asia from the continental interior, including the U.S. Midwest and Western
Canada.”'"*

PPR itself appreciates the increased traflic growth it would handle under the Proposed
Action. In a recent interview, PPR’s own Vice President of Marketing and Business
Devclopment Shaun Stevenson discusscd the impacts the Proposed Action would have on the
Port. In particular, PPR is enthusiastic that “the acquisition of [the EJ&E Linc] would
effectively bypass Chicago and the congestion that the rail system faces in Chicago™ and “from a
supply chain management perspective, it would effectively eliminate a 12-24 hour lag in crossing
the City of Chicago and get goods faster into the DCs 1n 'Mcmphis and Chicago.”'® Although
PPR acknowledged that you can “certaunly understand” the concerns of entities such as
Barrington “surrounding increased rail traffic on a line that for the most part’s been virtually
dormant and underutilized,” 1n PPR’s view the Proposed Action “permuts Chicago to grow as a
distribution hub for the Midwest™ and “would just improve efficicncy of the network that links
[PPR] 1nto the Midwest, likely trim 20 hours off the transit time into Memphis, actually.”'” PPR
further acknowledges that its current 500,000 TEU capacity assessment was conservative, and

that “we believe bascd upon what we’re seeing 1n productivity 1t could be higher to 700,000-

'> " Id. (emphasis added).

18 “Prince Rupert Port Authority: An Interview With Shaun Stevenson,” (September 2, 2008)
(available at http://www.3plwire.com/2008/09/02/prince-rupert-port-authority-an-interview-

with-shaun-stevenson/.)

7 14 {emphasis added).
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800,000 TEUs."'® Thus any potential reduction in traffic congestion sn Chicago as a result of the
Proposed Action is largely illusory. In fact therc is little doubt that the combination of
immed:ate at-capacity operations on the EJ&E Line and increased traffic flow to and from PPR
as a result of the presumed success of the Proposed Action would inevitably funnel rail traffic
back into Chicago as well as on the EJ&E Line. Under the Proposed Action, Chicago would
rapidly see a return (o its current levels of rail congestion (or higher) while also driving the EJ&E
Line to full capacity.

2 The Proposed Action Would Not Reduce Air Or Noise Pollution Or
Reduce Fuel Consumption

The Proposcd Action would not improve air quality in the Chicago area. In fact, the
DEIS concludes that air pollution crmssions would increase in the Chicago area because of an
increase in fucl use due to the longer routes taken by CN trains under the Proposed Action.'”
The two pollutants of greatest concern for Chicago’s ozone non-attainment arc mtrogen oxides
(NOy) and volatile organic compounds (VOC). The DEIS concludes that in 2015 (when
operational changes are expected to be fully implemented), emissions of NO, and VOC would
increase.”? The Proposed Action also would trigger a small increasc in the emission of

a1

greenhouse gases.

B 1

19 See DEIS at 4.9.1. Although the DEIS concludes that the gross-ton mile efficicncy of the
entire CN system would be improved because of free flowing operations, the methodology
used by SEA in the DEIS is so flawed that this conclusion about system-wide air quality
benefits 1s unsubstantiated.

See DEIS at 4.9-1, 2. The precise amount of the increases is estimated 1n the DEIS. See
DEIS at 4.9-1, 2. However, as explained in Section 5, the methodology used by SEA to
calculate the additional emissions 15 flawed.

2l See DEIS at 4.9-2,

-10-
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The Proposed Action would not reduce noise pollution. The DEIS concludes that the net
number of noisc-sensitive receptors in the 65dBA Ldn contour would increase by 258.% In fact
1,559 new noise-sensitive receptors on EJ&E would experience an Ldn of 70dBA or greater on
the EJ&E rail line.”

The Proposed Action would not reduce diesel fuel consumption. The DEIS concluded
that CN train operations would be more efficient, but that the greater distance traveled by CN
trains using the longer EJ&E rail line route would result in a net increase of 631,255 more
gallons of diesel fuel burncd by CN locomotives and an increasc in consumption of
approximately 84,242 gallons of gasoline and 8,187 gallons of dicsel fuel in cars and trucks
idling at highway/rail at grade-cro«ings."‘"

C. The No-Action Alternative Would Still Leave CN With Efficient Chicago
Routing Options

Adoption of the No-Action Alternative would not lcave CN without efficient routing
options in and through Chicago. For example, CN acquired the Waukesha Subdivision when it
acquired the Wisconsin Central Ltd. (“WCL") and its various subsidianes 1 2001. Before CN
took over, WCL classified all Chicago-bound cars hefore they reached the Chicago Terminal,
pre-blocking cars bound for interchange with various connecting rmilroads. WCL brought its

trains 1nto Schiller Park Yard and, after refining its blocks, delivered them dircctly to the

22 See DEIS at 4.10-1.

= As noted in Section IV.6, the DEIS methodology for cvaluating noise impacts 1s fatally

flawed.

2

See DEIS at 4.8.1.

See Canadian National Railway Company, Grand Trunk Corporation and WC Merger Sub-
Control — Wisconsin Central Transportation Corporation, Wisconsin Central Ltd., Fox
Valley & Western Lid., Sault Ste. Murie Bridge Company, and Wisconsin Chicago Link Ltd.,
Finance Docket No. 34000 (STB served September 7, 2001).

-11-
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receiving carriers. WCL delivered approximately 90 percent of its traffic in this fashion, using
its trackage rights on the doubled-tracked, largely grade-separated Indiana Harbor Belt Railroad
(“THB™). Only approximately 10 percent of WCL's traffic moved from Schiller Park Yard over
the Baltimore and Ohio Chicago Terminal Railroad (*"BOCT"™) past Union Pucific’s Global II
Yard and across the St. Charles Airline. Thus, WCL used available, high volume rail
infrastructure and acted to avoid the most congested parts of the Chicago Terminal on the vast
bulk of its Chicago traffic. WCL's pre-blocking required crews to do additional work before
entering Chicago, but the work was essential to good service and cfficient interchanges with
other Chicago-area railroads.

When CN took over il did things differently. Instead of pre-blocking traffic before
reaching Chicago and maintaining those blocks upon arrival, CN ran all trains through congested
parts of the Chicago Terminal. Tt ran mixed trains to its inner-city yards; there, most cars were
switched into trains bound for the ICG's Harvey Yard. This required lengthy trains to use the St.
Charles Airline. Outbound trains did the same thing in reverse. Thus, CN trains in both
directions conflicted with the trauns of all other railroads. tncluding Amtrak. The problems that
CN has today 1n the Chicago Terminal are problems it brought on itsclf 1n an apparent effort to
reduce operating costs associated with the pre-blocking of trains outside of Chicago, and to avoid
fees for rackage rights on the Indiana Harbor Belt line between Park {where WC mccts the IHB
line) and Blue Island (where IHB meets CN's GTW line).

By virtue of the WCL acquisition, CN has trackage rights on the IHB today. If CN
reconsiders the way WCL got the job done and makes changes in its current classification

practices, it can operate through Chicago without causing the congestion 1t inflicts on itself
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today. Thus, adoption of the No-Action Alternative would not leave CN without etficient

routing options 1n and through Chicago.

III. SEA’s Preliminary Environmental Mitigation Is Grossly Inadequate

SEA’s preliminary environmental mitigation falls short in numerous matenal ways. The
DEIS fails to properly analyze local and regional roadway system impacts and that inadequacy
causes SEA to miss some number of grade crossings that would be substantially affected by the
Proposed Action. How many? No one can tell from this DEIS. Even with respect to the grade
crossings SEA 1dentifies, SEA fails to propose mitigation that reflects the reality of the Proposed
Transaction. If not for the Proposed Action, none of the communities along the EJ&E Line
would nced new grade separation projects at present levels of vehicle or rail traffic. The grade
separation projects necded on the EJ&E Line are part of the Applicants’ project and it should be
funded by them. Any public funding of grade scparation projects would in effect be a corporate
subsidy to CN. In other respects, the mitigation proposed by SEA 1s not tied directly to the
harms of the transaction.

The problem with the DEIS mitigation analysis is that the environmental impact of
the Proposed Action cannot be adequately mitigated and the only reasonable
recommendation SEA can make to the Board is to adopt the No-Action Alternative.

A. The DEIS Fails To Adequately Analyze The Extent Of The Need For Grade
Separation Projects

SEA evaluated the potential effects of the Proposed Action on roadway traffic by

measuring the effects on local and regional roadway systems and on emergency vehicle
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BARR-6

responses and potential delays.”® Based on this analysis SEA concluded that 15 grade crossings
would be “substantially affected” by the Proposed Action. SEA defined “substantially affected™
to be one of three things:

. A queue length that would block a roadway that is not blocked under the No-
Action Alternative;

. A roadway would become at or over-capacity (further defined as Level of Service
E-F) as a result of the Proposed Action; or

° Delay for all delayed vehicles of more than 40 hours per day as a result of the
Proposed Action.”’

The 15 identified crossings were listed in Table 6.3-1.

As is explained 1n Section IV.B 2, infra, the DEIS does not accurately measure the
impact of the Proposcd Action on regional and local highway systems and does not take the
required hard look at the adverse regional and local highway impacts of the Proposed Action.
One consequence of the flaws in the DEIS mighway systems analysis is that SEA has missed
some number of grade crossings that, even under SEA's enumeraled cnteria, would be
“substantially affected” by the Proposcd Action. Part of the problem with the DEIS grade
crossing analysis arises because the environmental impact of the Proposed Action cannot be
adequately mitigated and the only reasonable recommendation SEA can make to the Board is to
adopt the No-Action Alternative.

In any case, faced with the flawed DEIS, Barrington undertook 1ts own highway impact
analysis in order 1o develop more accurate estimates of the impact of the Proposed Action on

vehicle delays at crossings 1n the Barrington area. Barrington’s analysis shows that, in addition

% See DEIS at 4.3-1.
27 See DEIS at 4.3-10.

®  See DEIS at 6-18.
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to the EJ&E Crossing of IL Route 59 (Hough Street). which is among the 15 crossings identified
in the DEIS due to queuc length blockage, the EJ&E Crossing of US Route 14 (Northwest
Highway) and the EJ&E Crossing of Lake-Cook Road (Main Street) would sce substantial
additional total hours of delay per day and sigmficant queue length blockage as a result of the
Proposed Action. Id.

Unfortunately, many communitics will not have the time to undertake their own traffic
analyses in the very short comment period set by the Board in this proceeding. Many
communities will have nothing but SEA's analysis to look at 1n their assessment of the impact of
the Proposed Action. The present DEIS analysis does not provide thesc communitics with what
they need because of the flaws in SEA’s approach. The DEIS fails to adequatcly analyze the

extent of the need for grade separation projects.
B. The DEIS Fails To Propose Mitigation That Reflects The Root Cause Of The
Needed Grade Separation Projects
SEA noted that it had received many public comments asking the Board to require the
Applicants to fully fund ncw at-grade separation projects on the EJ&E Line. SEA noted that
many communitics along the EJ&E Line already faced traffic congestion at highway/rail grade
crossings, that they would benefit from grade separations and that existing traffic congestion was
caused not only by EJ&E trains but also other freight and commuter trains.”® SEA then wrote:
It would be inapproprate to hold the Applicants responsible for the
presence of the many existing at — grade rail crossings in the
communities along the EJ&E rail line, and the rarity (and 1n some
communities, the absence) of grade-separated crossings.
Moreover, railroads historically have not paid for more than a

small share (5 to 10 percent) of grade separations because grade
separations primarily benefit the community and not the railroad.

* See DEIS at 6-17.

-15-



BARR-6

SEA considers many of these problems as “pre-existing”™
conditions and beyond the Board’s authority {o mitigate here. But,
as explained in Section 4.3.1 and above, the Proposed Action
would in some cases, exacerbate the existing problems. and at the
15 highway/rail at-grade crossings listed in Table 6 3.1, below,
would cause substantial effects. Thereforc, SEA believes that
mitigation is both appropriate and warranted at the 15 at-grade
crossings. Because the vehicle congestion problems are a
combination of existing conditions and potential effects resulting
from the Proposed Action, however, SEA believes the remedics
(that 1s, mitigation) appropriately should be funded by a
combination of entitics, and not by the Applicants alone ¥

There arc several problems with these statements. First, the rclevant question 15 not
whether communities along the EJ&E rail lines (rather than the railroad) would benefit from
more grade-separations. None of the communities sceking grade-separate crossings throughout
the Study Area came to SEA or the Board to improve their transportation systems and roadways
by proposing that third-parties pay for new grade separations. Instead, this is a case where CN
seeks Board approval to substantially reroute rail traffic out of Chicago, to communities along
the EJ&E rail hne, and those communities seek protection from the Proposcd Action in the form
. of grade separations.

Second, although all of the communitics already face some level of traffic congestion at
highway/rail grade crossings, nonc of them would need to consider grade separation projects at
these crossings at this time or at any time 1n the foresecable future if CN was not seeking
authonty to acquire the EJ&E rail line. None of the EJ&E communities would need grade
separations if EJ&E tra(fic levels remained at historical levels or grew at hustorical rates.
Similarly, the fact that current traffic congestion is not caused solely by the EJ&E trains, but
instead 1s also caused by the presence of other freight lines and commuter trains is of no

consequence. If traffic on other freight lines and commuter traffic stayed at historical levels,

3 See DEIS at 6-18.
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none of the communities in question would need to fund grade-separation projects on the EJ&E
crossings. For SEA to say that it would be “inappropnate™ to hold CN responsible for the cost of
grade scparation projects is to 1gnore the fact that “but for” the Proposed Action, the
communities in question would not need grade separation projects. The Proposed Action is what
triggers the need for grade separation projects.

Third, SEA’s observation that railroads historically pay a small share of grade-separation
costs because grade separations primarily benefit the community and not the railroad is a doubly
incorrect, apple to oranges comparison. If a slate or local government, of its own voliion for
safety, traffic or other reasons, chooses to undertake a grade-separation project, it 1s true that
railroads typically pay only a small share. This is not such a case. This is not a situation where a
state or local government seeks to bencfit a community by undertaking a grade scparation
project. It is a private corporation sceking 10 benefit itself through the acquisition and dramatic
change in use of a rail linc. Because CN has triggered the need for grade separations, it is
absolutely appropriate to hold 1t responsible for the entire cost of grade separation projects.

SEA's badly mistaken approach to grade separation causation 1s duc 1n part to the fact
that the cnvironmental impact of the Proposed Action cannot be adequately mitigated. The
Proposed Transaction would trigger an unprecedented, massive shifl in freight traffic. The only
reasonable recommendation-SEA can make to the Board is to adopt the No-Action Alternative

C. Mitigation Is Not Specifically Tied To Environmental Harms

SEA has proposcd cnvironmental mitigation measures that 1t claims will eliminate or
minimize the adverse environmental impacts of the Proposed Action, as 1dentified in Chapters 3
and 4 of the DEIS. SEA’s proposed environmental mitigation measures are inadequate, among
other reasons, because the DEIS fauls to specify the particular adverse environmental impact that

each mitigation measure s designed to address. This lack of specificity reflects the fact that
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SEA has not taken the necessary “hard look™ at the environmental impacts of the Proposed
Action as required under NEPA, that SEA has not fairly evaluated these environmental impacts,
and that SEA has not provided relevant information that affected stakcholders need in order to
evaluate the consequences of the proposed mitigation.

NEPA requires that an EIS contain a detailed discussion of the available measures to
mitigate adverse environmental impacts.®' It 1s not enough to merely list possible mitigation
measurcs.™ Mitigation must be “discussed in sufficient detail to ensure that environmental
consequences have been fairly evaluated.”>* As part of this discussion, the EIS must include
reasons “why a certain mitigative step was chosen and the impact of that choice in enough
detanl” to ensure the fair evaluation of the environmental lrr.lpacts.3 4

Without a discussion of the rationale for particular mitigation measures, the reviewing
federal agency has not taken the requisite “hard look™ at the adverse environmental impacts of
the proposed action.”® Moreover, without such a discussion, it is not possible to properly
evaluate the sevenity of the adverse environmental impacts of the proposal *°

SEA’s proposed mitigation measures fail to meet these standards for several reasons.

First, although SEA has proposed 72 mitigation measures in addition to the 76 voluntary

Y See 40 C.FR. §§ 1502.14(f), 1502.16(h); see also Robertson v. Methow Valley Citizens
Council, 4990 U.S 332, 351-352 (1989).

32 See Neighbors of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1380 (9th
Cir. 1998).

B M at352.

¥ Mid States Coalition v. Surfuce Transportation Board, 345 F.3d 520, 557 (8th Cir. 2003).
“ Id at 536.

3 Methow Valley, 490 U S. at 352.
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mitigations measures proposed by the Applicants, SEA has not provided a detailed analysis on
whether these are the appropriate mitigation measures to address the identified adverse
environmental impacts. SEA mcrely lists the mitigation measures, but docs not specifically tie
the measures to particular environmental impacts. There is no detailed discussion of why the
proposed mitigation measures were chosen and why those mitigation measures address the
adverse cnvironmental impact 1dentified by SEA. Moreover, many of the voluntary measures
proposed by the Applicants and adopted without analysis by SEA require nothing more than
compliance with applicable law.

Second, because the Applicants® voluntary mitigation measures arc not tied specifically
to particular adverse cnvironmental impacts identified in the DEIS. 1t is impossible to fairly
evaluate whether SEA's 72 additional proposed mitigation measures, which supplement the
Applicants’ voluntary mitigation measures, address the adverse environmental impacts of the
Proposed Action.

SEA's proposed mitigation measures relating to noise and vibration are illustrative of the
inadequate evaluation of mitigation measures in the DEIS.” SEA stated that it evaluated the
environmental impact of the Proposed Action on noisc and vibration. SEA then cited the
Applicants’ vague promuse to consider “noise walls and other mitigation to bring noise levels
down to 70 dBA,” but did not explain how noise walls and other unspecified mitigation measures
will reduce noise levels and other environmental impacts of the Proposed Action at specific
locations. SEA then proposcd certain additional mitigation measures, including requirements for
track design and mstallations, inspections of rail car wheels and tracks, and communicating with

communities regarding establishing Quiet Zones. Again, SEA failed to explain why these

" DEIS. Secction 6.3.10,
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mitigative steps were chosen and how they will address specific adverse environmental impacts
identified 1n other sections of the DEIS.

SEA's proposed mitigation measures regarding air quality and climate are also
illustrative. SEA stated that it addressed air pollutant emissions associated with the Proposed
Action in Chapter 4. SEA then cited to certain of the Applicants’ voluntary mitigation
measures without explaining how these voluntary mitigation measures would specifically
address the air quality and climate impacts of the Proposed Action. SEA provided
recommendations for additional mutigation, including recommending that the Applicants comply
with applicable EPA emussions standards for diesel-electnc railroad locomotives and that
Applicants notify local firc departments regarding burning activities. As with the voluntary
mitigation measures, SEA did not provide detailed discussion on why these particular mitigative
measures were chosen and what impact they would have on the environmental impacts that SEA
had identified.

Part of the reason the proposed mitigation misses the mark so badly on noise/vibration
and air quality is that the environmental impact of the Proposed Action cannot be adequatcly
mitigated. It is impossible to match mitigation to adverse impacts when no mitigation will work.
The only reasonable recommendation SEA can make to the Board is to adopt the No-Action
Altcrnative.

D, If The Proposed Action Is Approved, That Approval Should Be Conditioned
On Mitigation For Barrington

As noted above, SEA should adopt the No-Action Alternative, because the environmentat
impacts of the Proposed Action cannot be adequately mutigated If SEA recommends approval

of the Proposcd Action, however, that approval must be conditioned upon an obligation on the

3 DEIS at 6.3.9.
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part of the Applicants to pay the full cost (design, construction and maintenance) of lowering the
EJ&E Linc into a trench that would allow the streets crossing the line from Cuba Marsh through
the Barrington area to retain their current elevation and grade It is particularly important that
Lake Zurich Road. US Route 14, Illinois Route 59 and Lake Cook Road be grade-separated.

In addition, Applicants should be required to pay the full cost of suitable retaining walls
and other infrastructure to mimimze safety, noise and air quality impacts of the trench.
Barrington recognizes that a trench will be very expensive and will not fully mitigate the impacts
of the Proposed Action, which is why it advocates the No-Action Alternative. The Applicants
must be required to complete the trench (and all other mitigation) by the earlier of the third
anniversary of any final STB decision approving the transaction or the time that CN 1s running
an average of seven trains per day on the Leithton to Spaulding segment in any consecutive (4)
week period. For the sensitive receptors that are outside the area of the trench, Barrington
requests full mitigation for the adverse noise impacts, including sound insulation and sound
barmers.

Furthermore, additional mitigation should be required in the event that full grade
separations and other mitigation are not immediately approved. In that instance, CN should be
required to pay for and completc an cxtensive mitigation plan for Barnington, including the
maintenance and creation of Quiet Zones.” In addition, appropriate noise and vibration
mitigation should be required of and funded by CN, including sound walls, berms, and other
structures as determined and approved by Barrington. CN should also be required to fund the

construction and maintenance of, as well as training for, EMS technologies to alert EMS

¥ SEA has already determined that mitigation would be necessary regarding Barrington’s Quict
Zone, and that CN should be required to fund all necessary improvements. See DEIS, at 6-15
(Preliminary Environmental Mitigation Measure No. 8).

-921-



BARR-6

responders as to rail traffic and accidents in order to minimize response times and delays due to
CN activities. CN should also provide funding for the acquisition of and training for hazardous
materials equipment and response activities 1n the event of a collision, derailment, or release of
materials. CN should also be precluded from constructing or seeking to construct double-
tracking or other line improvements that will increase rail traffic within three (3) miles of
Barrington.

However, Barrington's comments on mitigation do not mean that Barrington will stand
pat with mitigation and let CN ruin Barrington. The only reasonable recommendation SEA can
mzke to the Board is to adopt the No-Action Alternative.

IV. The DEIS Is So Flawed That It Precludes Meaningful Analysis And Must Be
Revised

To summanze what is explained below, the DEIS has the following material omissions,
gaps in analysis and unexplained/unsupported conclusions. and other matenal flaws-

. The DEIS adopted CN’s stated objectives as the Purpose and Need definition for
the Proposed Action and thereby made it logically impossible to seriously analyze
and consider possible alternatives to the proposed transaction.

L The safety analysis in the DEIS improperly assumes that CN will resolve the high
accident rate on the EJ&E. This assumption invalidates the cntire safety analysis.

. The analysis of impacts on regional and local highway systems (roads, grade
crossings and traffic queuing) is a mixture of Highway Capacity Manual
(“HCM”) terminology with non-HCM analysis and assumptions and fails to give
local agencics and citizens the information they need to cvaluate the impact of the
Proposed Action.

° The environmental justice analysis in the DEIS improperly compares population
groups, fails to expliain and document its methodology and contains data that is in
conflict with other sections of the DEIS.

. The energy analysis in the DEIS contains two estimates of fuel usc supplied by
CN. The lower, more favorable estimate of fuel use, which is 3.5 times less than
the higher estimate, is based on an unsubstantiated claim by CN and is used in the
DEIS to reach a conclusion that the Proposed Action would cause only a small
increase in fuel use. However, the DEIS fuel use estimates fail to take into
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account the idling of trains on the EJ&E Line. In addition, the DEIS assertion of
an increase 1n fucl use (over 700,000 gallons per year) 15 contrary to CN's claim
of improved efficiency.

The air quality analysis assumes a huge, unsubstantiated decrease in air
emissions, the effect of which converts the proposed action from one that was
initially projected to far exceed the threshold for threatening metropolitan
Chicago’s efforts to meet attainment compliance under the Clean Air Act
into an action that conveniently manages to barely avoid that threshold. The
analysis also omits the air emissions from rail yards, and fuls to analyze
emissions of localized aur toxics from rail yards and the main line track
Moreover, the DEIS uses the wrong factors to calculate air emissions from idling
locomotives, which could underestimate the localized health threats from air
toxics. The adequacy of the analysis is also affected by the fact that it does not
seem to take into account the results of the rail operations analysis, which
indicates that the EI&E Line would quickly reach capacily under the Proposed
Action. Furthermore, the DEIS fails to properly acknowledge or analyze the
greenhouse gas emissions and impacts for the Proposed Action.

The scope of the noise analysis 1s inconsistent with the Board's regulations and
therefore the DEIS fails to provide full disclosure of potential noise impacts to the
public. The noise analysis in the DEIS makes numecrous unsupported statements
and conclusions, and employs an outdated and 1naccurate methodology. The
conclusion of the DEIS on noise, that there will not be significant adverse noise
impacts, is based on adding noise reductions 1n onc area to noise increases in
another arca. This is grossly unreasonable and, not surprisingly. unprecedented in
the field of environmental noise analysis. SEA used a 70/+5 DNL criteria, which
is improper absent rigorous feasibility and cost analysis.

SEA has inappropriately concluded that the Proposed Action is “not likely to
adversely affcet™ a vanety of species. SEA reached this conclusion without
performung ficld surveys of potential habitat and without 1nput from the U.S. Fish
and Wildhifc Service (“"USFWS"”). Instead, in reaching its premature conclusion
SEA relies on “mitigation™ consisting of future surveys. In addition, the DEIS
fails to analyze potential impacts to the Indiana bat, despite USFWS expressing
concern over potential impacts to this endangered specics. By failing to
adequately analyze potential cffects on these species, and failing to disclose
potcntial taking of threatened or endangered spectes to the public and the
decision-maker, SEA has violated Scction 7 of the Endangered Species Act and
NEPA.

The DEIS does not analyze the environmental impact of CN's reasonably
foreseeable capacity improvements on the EJ&E Line, including a full double-
tracking of the entirc linc, thereby failing to consider a indirect/cumulative effect
of the Proposed Action.
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Under Section 1502.9(a) of the Council on Environmental Quality (“CEQ™) regulations,
il a draft environmental impact statement is so inadequate as to preclude meaningful analysis, the
agency must circulate a revised draft. That is exactly the situatron here. The DEIS is so flawed
that it simply cannot be meaningfully analyzed by the public.*’ Any one of the material defects
listed above and discussed herein could justify a revised EIS. The cumulative effect of the
defects makes the need for a revised DEIS abundantly clear

A, SEA Did Not Properly Define Purpose and Need and Failed to Evaluate
Alternatives to the Proposed Action

Alternatives are the “heart of the environmental impact statement.”" Yet in the DEIS,
SEA adopted CN’s stated objectives for the proposed Iransaction as the Purpose and Need
definition for the DEILS without any scruliny or analysis. SEA did not analyze CN's stated
objectives or consider whether any of the objectives could be achieved by other mecans. By
grafting CN’s stated objectives into the Purpose and Need definition, SEA made it logically
impossible Lo seriously analyze and consider possible alternatives to the proposed transaction.

The reviewing agency bears the burden of responsibility for deciding which alternatives
to consider in an environmental impact statement.*> 1t "follows that the agency thus bears the
responsibility for defining at the outsct the objectives of an action."** An agency "may not

define the objectives of its action in terms so unreasonably narrow that only one alternative from

The flaws in the DEIS are not the result of changes in the proposed action and therefore
could not be addresscd through the issuance of a Supplemental EIS See¢ 40 C.F.R.

$1502 9(c). Only a revised EIS that adequately addresses all of the environmental impacts
will sufficc.

' 40 C.ER. § 1502.14.
2 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D C. 1991).

43 Id. at 195-96.
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among the environmentally benign onces in the agency's power would accomplish the goals of the
agency's action, and the EIS would become a fore-ordained formality."* Agencies must "look
hard at the factors relevant to the definition of purpose” and, when asked to sanction a specific
plan, should "take into account the needs and goals of the parties involved in the application."“s

While an agency may reject alternatives that do not meet the purpose and need of the
project, they may not define a project so narrowly that it forecloses a reasonable consideration of
alternatives.*® The "purposc’ of a project is a slippery concept ... one obvious way for an agency
to slip past the structures of NEPA is to contrive a purpose so slender as to define competing

4T Moreover, under

‘reasonable alternatives' out of consideration (and even out of existence).
NEPA the agency is required to consider altcrnatives that, while individually unable to meet the
purpose and necd of the project, might meet the purpose and need if considered cumulalively.‘s
For cxample, the Seventh Circuit has stated that "[i]f the agency constricts the defimition
of the project’s purpose and thercby excludes what truly are reasonable alternatives, the EIS
cannot fulfill its role. Nor can the agency satisfy [NEPA]."? In what the coun described as a

“textbook vindication of the wisdom of Congress 1n insisting that agencies follow those [NEPA]

procedures in.the first place," the court held that arguments by the agency that it 1s forced o

“ Id at 196.
B M
% Dawvis v. Mineta, 302 F.3d 1104, 1119 (10th Cir. 2002).

4 Id. (citing Stmmons v. United States Army Corps of Eng'rs, 120 F.3d 664, 666 (7th Cir.
1997)).

8 Id. at 1121-22 (agency's failurc to consider transportation management system, mass transit,

and road expansion allernatives cumulatively rather than individually was "egregious™).

49 Simmons, 120 E.3d. at 666.
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accept the definition of "purpose and need" provided by the entity proposing the project is a
"losing position".sn In other words, an "agency cannot restrict its analysis to thosc "altcrnative
means by which a particular applicant can reach his goals.™™' The agency has "the duty under
NEPA to cxercise a degree of skepticism in dealing with self-serving project statements from a
prime beneficiary of the project."™* In short, "[i]f NEPA mandates anything, it mandates this: a

_ federal agency cannot ram through a project before first weighing the pros and cons of the

. 53
alternatives "

In the prescnt proceeding CN asserted, and SEA adopted without scrutiny, three primary
purposes for the Proposed Transaction:

- To improve the Applicants operations in and beyond the Chicago metropolitan
area by providing CN with a continuous rail route around Chicago. under CN's
ownership, that would connect the five CN rail lines radiating from Chicago

° To make EJI&E's Kirk Yard, as well as smaller facilities at Joliet, Illinois, and
Whiting, Indiana, available to the Applicants, thus cnabling them to consolidate
rail car classification work at Kirk Yard and East Joliet and to reduce the use of
the BRC Clearing Yard.

. To enable the CN system to benefit from an important supply line EJ&E provided
for North American steel, chemical, and petrochemical industries, as well as for
Chicago-arca utilitics and others, thereby allowing the Applicants to develop a
closer and morc cxtensive relationships with companies in serving those
industries.>

The DEIS does not test or analyze any alternative routes or transactions that might also

allow Applicants to accomplish their stated goal of improving operations in and beyond Chicago.

0 1d. at 666, 669.

' 1d. (citations omitted) (emphasis in original).

32 Hd. (citations omitted) (emphasis added).
5 Id. at 670.

4 See DEIS at 1-8.
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The DEIS does not include a discussion of any alternative routes that would connect less than all
of CN's five rail lines in Chicago. The DEIS does not discuss or analyze whether CN could
consolidate rail car classification at any yard in the Chicago area other than Kirk and East Joliet
Yards. It docs not discuss, for example, whether CN could centralize car classification in
Hawthome Yard, Glenn Yard, or Markham Yard. CN expresses a desire to reduce use of the
BRC Cleaning Yard due to congestion. The DEIS does not discuss or analyze whether
alternative routings would alleviate congestion ncar BRC Clearing Yard or whether the proposed
bypass route made the desire to reduce BRC Clearing Yard usage less important. The DEIS does
not discuss or analyze any options other than purchase with respect to Kirk or East Joliet Yards.
The DEIS does not discuss or analyze CN’s asserted desire to “benefit from an important supply
line EJ&E provided for North American steel and petrochemical industries™ by acquiring the
EJ&E Line. This is the most self-limiting aspect of the Proposed Transaction. By including this
stated goal in the Purpose and Need definition of the DEIS, SEA almost literally assured that no
other alternatives could bc considered. To say that a purpose of a transaction 1s to serve on-line
EJ&E shippers and to consequently not discuss or analyze alternatives to ownership of the EJ&E
Line is an egregious omission by SEA.

SEA had an obligation to define the Purpose and Need of the Proposed Action more
broadly -- a better route for traffic moving through Chicago, yard capacity for car classification
and better service to EJ&E customers in key industries -- and to definc and cvaluate alternatives

from this morc broadly defined Purpose and Need.” SEA failed to fulfill this obligation

53 Among other things, the DEIS should have evaluated alternatives that made more and better

usc of CN's existing lines and trackage nghts. See Scction 11.C, suprg and Village of
Barrington Comments On The Draft Scope of the Environmental Impact Statement at 11-13.
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1f SEA does not recommend the No-Action Alternative, it will need to revise-the DEIS
and recirculate it. The revised DEIS would need 1o include SEA's own purpose and nced
definition and would need to analyze reasonable alternatives. One example of a reasonable
alternative is the implementation of CN’s portion of the CREATE public-private partnership, a
s1x-ycar program that is designed to relieve rail and highway congestion 1n the Chicago area.
The plans for CREATE projects that would improve CN's operations are reasonable and
feasible, and would not have the harmful environmental impact of the Proposed Action.

In addition, there may be alternative routes outside the EJ&E Line in Northern Illinois,
well outside the greater Chicago mctropolitan area, that SEA should urge CN to evaluate and
discuss with other railroads. Obviously, such alternatives would require that CN reconfigure its
operating plan and negotiate with third parties, but this would be a small price to pay 1f CN could
develop an alternative route on trackage that is bualt to handle large volumes of [reight traffic or
that could be rebuilt at significantly lowcr cost than paying hundreds of millions in mitigation
and rebuilding the EJ&E Line. Even if CN does not choose to evaluate such options, SEA itself
has a NEPA obligation to identify and take a hard look at such alternatives.

B. The DEIS Did Not Properly Analyze the Environmental Consequences of
The Proposed Action

1. Safety

The DEIS's safety analysis 1s also lacking The DEIS contains no basis or support for
assuming that the historically high accident rate on the EJ&E Line would be adequately
addressed by CN through its Safety Intcgration Plan The DEIS simply assumes that the accident
rate on the EJ&E would fall to a much lower rate under CN ownership. This in tumn significantly
skews the overall freight rail safety analysis. The DEIS assumes there will be fewer accidents

along the exisling CN rail lines and subtracts this number from the predicted accidents along the
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EJ&E 10 give an overall prediction of accidents under the Proposed Action This implies a
connection that docs not cxist since these are two distinct rail cormndors. In addition, proposed
mitigation measures are presented by SEA for blocked crossings, but blocked crossings arc not
analyzed 1n the DEIS. If blocked crossings create a safety hazard that warrants mitigation, that
safety hazard should be disclosed and analyzed in the DEIS.®

a. Inconsistencies in Relative Accident Rates

Tables 3.2-3 and 4.2-1 present the average historical accident rates on the CN and EJ&E
railroads as 4.2 accidents per million train mules and |8 3 accidents per million train mules,
respectively. As noted in both Sections 3.2 and 4.2, the EJ&E average rate of 18.3 1s
considerably higher than the average rate of 4.9 accidents per million train miles for Group 2
railroads overall.”” The text preceding Table 3.2-3 states that ... the table, however, does not
indicate the location, cause, or seventy of accidents above the minimum damage threshold.”
The reason for not presenting, or apparently even considering, this information in the DEIS
should be clarified. This information 1s particularly relevani because of the way the historical
accident data was used to project future accidents under future Action and No Action conditions,
as discussed below.

It is also unclear whether the accident rates in Table 4.2-1 include accidents on the main

tracks, yards or both. If one combines the main track and yard categories (with CN and EJ&E

% The DEIS addressed CN's safety record only in the United States and not also in Canada.
The only stated rationale for not addressing CN’s overall safety record 1s that “rail safety
statistics 1n Canada are collected and analyzed 1n a different manner than that uscd in the
United States.” Final Scope of Study, at 6. This 1s an arbitrary reason to hmut the analysis of
CN’s safety record. Canadian data on CN's safety rccord may not be available in an easily
comparable format, but it 1s relevant to significant adverse impacts and it is available. SEA
was obligated to obtain ‘and consider such information. See 40 C.F.R. § 1502.22(a)

57 See, e.g., DEIS 4.2-2. Group 2 railroads are all ralroads except Class 1 railroads with

400,000 annual employee hours or more.
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data from Table 4.2-2) to develop one single accident rate, the results are different from the ones
included in Table 4.2-1, We were likewise unable to replicate the calculations included in Table
4.2-2 based on the expresscd number of main track mules and accidents. The DEIS needs to
explain the inconsistencies in the rail accident rates utilized in the analysis.

b. No Support for Claimed Reduction in EJ&E Line Accident
Rates Under Proposed Action

The discussion preceding Table 4.2-3 indicates that SEA has assumed that the higher
historical average accident rate along the EJ&E Line would drop to the much lower CN rate
(1.54) under the Proposed Action. The basis presented 1s that CN's Safety Integration Plan (SIP)
would be applied to the EJ&E. With no analysis to substantiate it, this assumplion requires a
considerable leap in logic  As discussed above, no information 1s provided regarding the causc,
scverity, or location of recorded accidents. Thus, there is no basts provided for assuming that the
factors that contributed to the high number of historical accidents on the EJ&E Line would be
addressed through tmplementation of the proposed SIP. This assumption significantly affects the
conclusion of the man track safety analysis. Even though the annual train miles on the EJI&E
Line are projected to increase by over 200% under the Proposed Action, applying the much
lower accident rate assumed by SEA results in a projected increase in accidents of approximately
30%. The analysis should have included an assessment of the factors that contribute to the
historical rate on the EJ&E Line, and cxplain how implementation of the SIP would address
them.

Furthermore, the conclusion under the Main Track Train Accidents subsection states that
*[t]he potential increased accident rate along the EJ&E Line would be dircctly related to the

increased number of train miles traveled rather than an indication of an unsafe rail sysl:c:m.“58

3 DEIS, 4.2-5.
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The wording is not consistent with the assessment that precedes it because. it indicates that the
accident rate would increase under the Proposed Action, when in fact the DEIS indicates that the
rate would decrease. But assuming that the overall intcnt 15 to address the projected increase in
the number of accidents, this statement also employs circular reasoning. The conclusion that the
increase in accidents under the Proposed Action would not be due to safety flaws 1n the rail
system 1s based only on the fact that this was directly assumed in the assessment. Thus, based
upon the information presented in the DEIS, this 1s not a conclusion — it is an assumption. As
noted in the previous paragraph, the analysis is undermined by the lack of any explanation as to
how the SIP would actually reduce the average accident rate.

In Table 4.2-6 and the Conclusion section following the table, the combination of the
EJ&E increase in daily switching volumes with the CN decrease is irrelevant. As these are two
distinct corridors, a perceived benefit for the CN line does not offset an adverse impact for the
EJ&E Line. Combining these values implies a connection that does not exist, and any analysis
premisced on such a connection is inherently arbatrary. In addition, the bottom line of Table 4.2-6
docs not add up to the “*EJ&E Total™ and “CN Total™ values presented above 1t (though this point
15 moot since the values should not be combined in the first place). This 1s 1n addition to the fact
that this section is about the impact on yard accidents, not switching volumes; and that 1t 1s
inferred but not stated in this table that a correlating increase/decrease in yard accidents would be
expected to resull.

It is also unclear how SEA considers or applies the Rail/Rail Crossings analysis with
regard to “exposures” or “potential conflicts™ at rail-ral at grade crossings. Under the 4.2.1.2
Rail/Rail Crossings subsection, Lhe text acknowledges that the exposure calculation provides an

index that 1s valuable for comparison, but that the value in itself does not have much mecaning.
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Only cumulative values arc presented for which the individual exposure values along the length
of cach railroad were apparcntly added up.™ There is not sufficient information provided to put
the aggregate values into any kind of context. Further, there is no indication given as to what
mcthodology SEA applied to its determination that, for example, the EJ&E Line would see an
increase of 7,179 “exposurcs™ under the Proposed Action, from 3,727 at present. If the exposure
almost triples, does this mean the potential for accidents also triples? This approach also seems
to assume that the magnitude of increases 1n rail/rail exposure at individual locations does not
matter — that it"s only the aggregate value along the entire rail line that should be considered.

c. Vehicle Safety

The “Accident Prediction™ formula, introduced on page 4.2-13 and further described in
section C.2.4 of Appendix C, applies a number of factors that are not defined in the DEIS. The
DEIS needs to provide sufticient information about the methodology to allow the reader to
understand the basis for conclusions. As it stands, the reader 1s cxpected to simply accept a final
“predicted™ accident value under each scenario.

Under Vehicle Exposure {pages 4.2-17 and 4.2-18), the text makes reference to “‘eleven
factors™ listed 1n Section 4.2.2.1, an apparcnt reference (o the eleven conditions for possible
grade separation, but fails to explain the relevance of those factors to the exposure analysis. Itis
also unclear whether SEA’s “Vehicle Exposure™ measure 1s logically equivalent to that used for
rail/rail crossings, or another type of measurement. The DEIS further 1dentifies a threshold of
1,000,000 “‘exposure factor™ as “suggestcd by FHWA guidelines,” but fails to 1dentify the actual

origin of that figure, or explain the implications of exceeding 1t.%°

3 See DEIS, Tablc 4.2-11.

% Under the Accident Prediction subsection of 4 2.2.3 (page 4.2-17), as well as in the rail/rail
crossing analysis, the combination of the EJ&E results with the CN results 1s irrelevant. As
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Independent calculations of predicted accidents at rail/road at-grade crossings lead to
results that are substantially higher at some of thc crossings within Barmington compared to the
values included in the DEIS. The independent analysis utilized the same methodology indicated

in the DEIS, as well as comparable traffic duta. Differences arc indicated below for 3 crossings.

Predicted Accidents for Proposed Action

Crossing

DEIS Recalculated  Difference
260514W — NW Highway 0.0494 0.0801 62% higher
) -

oS0513D - HoughStreet IL39& 90387 0.0554 43% higher
260516K - Lake Cook Road 0.0347 0.0432 24% higher

d. Hazardous Materials

As a threshold matter, Sect-ion 4.2.5.4 rehes on a “key train™®!

concept that the U.S.
Department of Transportation previously expressed concern about in its comments on the
Conrail DEIS.®? DOT was concerned that the Board would be implementing a separate
regulatory regime based on what are otherwise voluntary standards. DOT's regulations for
transporting hazardous matenals were developed over many years based on ¢xtensive rescarch
and the rulemaking process. The imposition of the key train concept would be arbitrary and
would conflict with well-established regulations.

In addition, the discussion regarding the Proposed Action on pages 4.2-36 through 4.2-38

appears to try to marginalize the effect of increased risk for hazardous material spills along the

these are two distinct corridors, a benefit for the CN line does not offset an adverse impact
for the EJ&E Line. Combining these values implies a connection that does not cxist, and is
misleading to the reader.

81 See DEIS, 4.2-31, n 16,

See US DOT comment letter, Nancy McFadden, General Counsel (Board filed February 2,
1998) (Proposed Conratl Acquisition Final Environmental Impact Statement, Volume 6A,
Finance Docket No. 33388, May 1998).
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EJ&E Line. This includes an implication that increased risk is *‘more ok’ along the EJ&E Line
because fewer people live in the census blocks that are located along the EJ&E Linc, as
compared to the people hiving in the census blocks along the CN line (it should be noted that
‘fewer’ is not the samc as ‘few’ — the DEIS still identifies over 300,000 pcople living along the
EJ&E Line) ® Instead, the DEIS should simply acknowledge that increasing the amount of
hazardous matenals transported along the EJ&E (by a typical factor of 8 to 10) will in turn
increase the risk of hazardous matenal spills in an arca populated by over 300,000 people.

2. Transportation

a. Regional and local highway systems

The analysis of impacts on regional and local highway systems 1n the DEIS uses HCM
terminologyv, but the roadway and grade crossing level of service (“LOS™) assessments do not
employ the actual HCM methodology. The multuple HCM citations are misleading and imply a
precision in analysis that 1s not there. The departure from HCM methodology means the DEIS
does not accurately measure the impact of the Proposed Action on regional and local highway
systems. In the casc of Barrington, the inaccuracies arc glaring. Barrington’s own assessment
(described below) shows much greater impacts than the DEIS analysis and provides a good
illustration of why the DEIS analys1s is not a hard look at the adverse regional and local highway
impacts of the Proposed Action.

i. The DEIS Analysis

The DEIS compares average daily traffic volumes to estimated daily roadway capacily.
It posits an isolated and 1dealized crossing where the daily traffic volume flows over the crossing

at a constant rate throughout the entirc day. The DEIS analysis does not adequately account for

©  DEIS. 4.2-37.

-34 -



BARR-6

the fact that traffic volumes in settings such as Barrington vary dramatically throughout the
day,™ nor does 1t consider impacts to traffic flow caused by ncarby intersections, adjacent
.railroad crossings. traffic signals, or downstream flow restrictions. The DEIS analysis of rail
grade crossings has the same defects as the roadway assessment It also utilizes HCM
terminology, but does not consistently employ actual HCM methods.

If SEA had used the HCM method the DEIS would have analyzed peak hour conditions
of roadways and thereby properly accounted for vanances in traffic volume. If SEA had used
the HCM method the DEIS would have taken into account traffic signal characteristics within the
corridor, access characteristics along the roadway, turning movement characteristics, and many
other factors that capture the effects of nearby intersections,’® adjacent raulroad crossings, traffic
signals, and downstream trafTic flow restrictions.

The DEIS assumes crossing gates will be down 20 seconds before a train and 10 seconds
after a train, based on Manual of Uniform Traffic Control Devices standards, rather than actual
observation and measurement. Field observations at the crossings in Barrington indicate that the
gate-down times beforc and after a train are substantially longer. For example, the average gate-
down time before a train arrives at the Hough Street crossing 1s about 53 seconds, while the gate-
down time after a train clears is about 20 seconds, for a tota] of about 73 seconds (1n addition to

the several minutes required for the train to pass through the crossing). Thus, the DEIS

5 A factor of 2 was applicd to the average delay calculation in an attempt to account for the
difference between the average value and the peak hour value. See DEIS at 4.3-6 and E-8.
However, there is no documented basis for using this factor.

% Intersection analysis is vital because roadway operations in settings such as Barrington tend

to be controlled by the operations and capacity of the intersections. Thus, 1t is more
appropriaie to assess roadway operating conditions by analyzing the LOS of intersections
located along the roadway segment, as the HCM methodology docs, rather than the volume-
to-capacity ratio (“V/C”) of the roadway tself.
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materially underestimates the total gate-down time at the crossings in Barrington and perhaps
over the entire EJ&E Linc.

The DEIS also assumes queued vehicular traffic discharges across the tracks at a uniform
rate and that the queue from one train event would entirely dissipate before the next train event
occurs. Since two train events could occur close enough together that the second train blockage
occurs before the queue dissipates from the first train, the resulting maximum queue could be
longer than the DEIS calculated values. The DEIS does not address this reasonably foreseeable
possibility.

The DEIS does not include the capacity assumptions and calculated V/C values of the
individual roadway segments. It does not include assumptions regarding the spacing of train
events. The queuing analysis in the DEIS does not disclose the queue storage lengths to which
the calculated maximum qucue lengths are applied. Due to all of these omissions, it 1s not
possible for local agencies and interested parties to critically evaluate and determine whether the
results of the LOS approach prescnted in the DEIS are consistent with their own assessments of
existing and projected futurc operating conditions along these roadways.

fii. Barrington’s Analysis

Faced with the flawed DEIS, Barrington undertook its own highway impact analysis in
order to develop more accurate estimates of the impact of the Proposed Action on vehicle delays
at crossings in the Barrington arca. Barrington utihized VISSIM software (Level 111, Version
5.00-08), a tume step and behavior-based simulation program developed to model traffic and
public transit operations. The program models individual dnver behaviors and the resulting
vehicle Interactions 1o simulate actual traffic ﬂlowm Traffic and transit operations are modeled

under constraints such as roadway and railway configurations, speed limts, traffic composition,
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vehicle characteristics, traffic signals, transit stops, train blockages, and driver behaviors, among
others.

An extensive number of measurcs of effectiveness can bhe extracted from the VISSIM
output. Barrington analyzed total vehicle delay over a 24-hour period, a measure used in the
DEIS to determine the extent to which highway/railway at-grade crossings are affected under the
Proposed Action. Total daily delays in hours for the EI&E Crossing of US Route 14 (Northwest
Hfghway) and the EJ&E Crossing ol Lake-Cook Road (Main Street) are summarized in Tables 1

and 2 below.%

[This space intentionally left blank]

% The DEIS preliminary mitigation identified IL Route 59 (Hough Street) among the roads that
require mitigation due to the Proposed Action. See DEIS, at 6-18.
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USING DEIS TRAIN SPEED ASSUMPTIONS
(37 MPH FOR NO ACTION, 39 MPH FOR PROPOSED ACTION)

Table 1
24-HOUR RAIL CROSSING DELAY
6,800-FOOT TRAINS

BARR-6

Total 24-Hour Rail Crossing Delay

(hours)
Rail Crossing 2015 2015 Scenario 1% 2015 Scenario 2%
No-Action Increase over Increase over
Delay Delay No-Action Delay No-Action

U.S. Route 14
(Northwest Highway) 387 522 +135 491 +104
ake-Cook Road (Muun 698 722 +24 738 +40
Streel)

[This space intentionally left blank]

87 For 2015 No-Action Delay (shown in Tables 1 and 2), Barrington started with machine
count traffic data collected in the Fall of 2007. Because that data did not separately capture
turning vehicles, Barrington used data from a July 2008 24-hour traffic count to cstablish
turning vehicle assumptions. Barrington then applied Chicago Metropolitan Agency for
Planning (“CMAP”) growth projections for the Barrington area to the Barrington 2007
machine count traffic data to calculate 2015 traffic volume estimates. Bamngton used a train
speed of 37 mph, which is the speed assumption used in the DEIS for the No-Action

Alternative.

68

For 2015 Scenario 1, the VISSIM model assumed 20 trains per day runming randomly, except

one train was placed 1n the AM rush hour period (7:00 AM - 9:00 AM) and one train was set
in the PM rush hour period (4:00 PM — 6:00 PM). Barrington used a train speed of 39 mph,
which is the speed assumption used 1n the DEIS for the Proposed Action Alternative. The
hours of delay are the average delay calculations of 5 VISSIM model runs after excluding
high and low delay results.

For 2015 Scenario 2, Barrington assumed a daily volume of 25 trains running randomly,

except two trains were placed in the AM pcuk period and two trains were placed 1n the PM
peak period  All other calculation procedurcs and assumptions were the same as 2015

Scenario 1.
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Table 2

24-HOUR RAIL CROSSING DELAY
10,000-FOOT TRAINS
USING DEIS TRAIN SPEED ASSUMPTIONS
(37 MPH FOR NO ACTION, 39 MPH FOR PROPOSED ACTION)

BARR-6

Total 24-Hour Rail Crossing Delay

{(hours)
Rail Crossing 2015 2015 Scenario 37 2015 Scenario 4”'
No-Action Increase over Increase over
Delay Delay No-Action Delay No-Action
U S Route 14
(Northwest H Ehw ay) 3R7 592 +205 636 +249
'S'“'“"C“"" Road (Main 608 726 +28 791 +93
treel)

Although there arc variations in the VISSIM outputs attributable to different runs of the

model, the results clearly demonstrate that the Proposed Action would sigmficantly increase

hours of delay on US Route 14, IL Route 59 and Lake-Cook Road. For example, with train

lengths of 6,800 feet, and 20 trains per day and two trains during the peak periods, Barnngton’s

analysis shows that the Proposed Action would increase 24-hour rail crossing delay at US Route

14 by 135 hours per day and at IL. Route 59 by 128 hours per day (See Table 1, 2015 Scenario

1.) At 25 trains per day with four operating dunng peak periods, Lake-Cook Road would see an

0

For 2015 Scenano 3, the VISSIM model assumed 20 trains per day running randomly, except

one (rain was placed in the AM rush hour period (7:00 AM - 9:00 AM) and onc train was sct
1n the PM rush hour period (4:00 PM - 6:00 PM). Barrington used a train speed of 39 mph,
which 15 the speed assumption used in the DEIS for the Proposed Action Alternative. The
hours of delay arc the average delay calculations of 5 VISSIM model runs after cxcluding
high and low delay results

71

For the 2015 Scenario 4, Barrington assumed a daily volume of 25 trains running randomly,

cxcept two trains were placed in the AM peak peniod and lwo trains were placed in the PM
peak period. All other calculation procedures and assumptions were the same as 2015

Scenario 3.
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increase because of the Proposed Action of 40 hours of delay per day. (See Table 1, 2015
Scenario 2.)

The delays are even greater under the assumption of 10,000-foot trains. The 20
trains/two in peak period results show 205 hours of additional delay on US Route 14 and 161
hours of additional delay on IL Route 59. (See Table 2, 2015 Scenario 3 ) The 25 trains/four
during peak peniod analysis shows 249 hours of additional delay on US Route 14, 118 hours of
additional delay on TL Route 59 and 93 hours of additional delay on Lake-Cook Road. (See
Table 2, 2015 Scenario 4.)

As noted, the Barrington analysis used the same train speed assumptions as the
DEIS. In reality, under the Proposed Action CN trains would operate at a lower average
speed of 39 mph. For example, CN train operations will be governed by the absolute signal
at Lake Zurich Road. An inhound 6,800-foot train stopped there will take eight to nine
minutes to pass through the interlocking at Lake-Cook Road.” Barrington expects this to
happen frequently. Thus the actual hours of delay per 24-hours period/per crossing will
exceed the amounts calculated in the Barrington analysis.

In any case, Barrington’s analysis shows much greater impacts on key roadways in the
Barrington area than the impacts shown in the grossly over-simplified DEIS analyses. The DEIS
analysts is not a hard look at the adverse local highway impacts of the Proposed Action.

b. Improper Aggregation
The difference between the EJ&E delay increase and the CN delay decrease shown in

Table 4.3.3 is irrelevant.” As these arc two distinct corridors, the decrease 1n delay along one

> See DEIS Appendix B. Attachment BS at 3.

™ See DEIS at 4.3-8.
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corridor does not offset the increase in delay along the other corridor. Adding these values
together implies a connection that does not exist, and could be mislcading to the reader.’™
c. Emergency Response

The DEIS fails to adequately analyze the Proposed Action’s likely impact on emergency
response services 1n the Village of Barrington and surrounding communitics. CN’s plan to
reroute significant volumes of freight traffic to the EJ&E Line poses a significant threat to the
quality of police, fire and EMS services provided to Barrington residents and visitors. Due to the
configuration of Barrington's road network, the location of its emergency facilities and the lack
of any grade-separated crossings on the portion of the EJ&E Line through Barrington, CN’s
proposed transaction will create prolonged blockages and increased traffic congestion at all of
the EJ&E grade-crossings in or near Barrington. This will have a devastating impact on the
ability of first responders 10 access the scene of an emergency and transport accident victims to
critical care facilitics in a timely manner.

In the emergency responsc context, a delay of minutes or even seconds often can mean
the difference betwceen life and death. The police, fire, EMS and other first responders in the

Village of Barrington and surrounding communitics pride themselves on their ability to respond

™ Also, the tablc appears to contain a calculation crror, with the hours/year seemingly
calculated by multiplying the hours/day by approximately six instead of 365. This
significantly under-rcports the total delay. The LOS analysis also contains several additional
unsupported 1tems:

e Pagc 4.3 5 and Page E-7 - A basis should be explained, or source cited, for the factor of
1.3 applied in the average delay per vehicle (Da) calculation.

e Page 4.3.6 and Page E-8- A basis should be cxplained, or source cited, for the factor of 2
applied in the average dclay for all vehicles (Dv) calculation.

o Pagc 4.3.8 - A list of programmed improvements that were assumed to be 1n place under
future analysis conditions should be provided in the DEIS.
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in an expedient and effective manner to urgent situations that may occur within their
jurisdictions. These emergency service personnel must rely on the local road network to reach
and exit from the scene of an emergency. It 15 common knowledge that an injured person's
chance of recovery from a hcart attack or other traumatic event bears a direct relationship to the
amount of time that elapses before emergency care 1s provided.

CN’s proposal seeks to elevate its freight transit times and its own profit over the health
and safety of the residents of and visitors to Barrington and CN’s own employees (who would
rely on local emergency responders 1n the event of an accident). The DEIS almost completely
ignores the harmful impacts the Proposced Action would have on emergency services in
Barrington and wrongly concludes that such impacts can be mitigated simply by sclecting

alternative access routes and health facilities.

i. Local Concerns

The Barnngton Fire Dcpartment provides fire protection, emergency treatment, medical
transport and other mission-critical services to the 20,000 residents and numerous visitors to the
Village of Barrington and within the Barnington-Countryside Fire Protection District The Fire
Department protects more than 50 square miles of territory in Barrington, Barrington Hills and
South Barrington that are all intersected by the EJ&E rail line.

The Barrington Fire Department has concluded that the proposed increase 1n freight
traffic on the EJ&E would drastically restrict its ability to maintain current levels of emergency
- response service 1n the greater Barrington community. The Fire Department has manpower and
cquipment strategically located at three separate fire stations 1n the service area. The firefighters
and paramedics at these stations depend on the major arterial state highway and county roadways

intersected by the EJ&E to facilitate their prompt response to emergency calls. The Proposed
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Action likely will result in the blockage of all the grade crossings within Barrington for extended
periods of time. Many of thesc crossings will be blocked simultaneously by long CN intermodal
trains originating at the Port of Prince Rupert and using the EJ&E as a southern gateway to
Memphis Thlese blocked crossings and the resulting traffic backup will have a drastic impact on
the ability of cmergency responders 1n Barrington to access and depart from emergency
situations since the EJ&E Linc intersccts the community and 1solates many locations in the
community from access to both EMS providers and critical care facilitics. In many emergency
situations, acceptable response times are measured in minutes 1f not seconds. SEA recognizes
that the Proposed Action will have a potentially negative effect on the Hough Street crossing 1n
Barrington. SEA fails to recognize, however, that the Proposed Action also will have a ripple

effect on EMS efforts in other junsdictions in and around Barrington.

ii. SEA'’s Flawed Analysis

SEA'’s analysis of emergency vehicle response impacts from the Proposed Transaction is
flawed because of an arbitrary assumption that adversely affected facilities are limited to those
within 2 mules of the EJ&E rail line. SEA’s assumption cxcludes the only critical care facility in
the greater Barrington community because Advocate Good Shepherd Hospital 1s just outside the
2-mile zone. SEA fails to account for the fact that Advocate Good Shepherd Hospital 1s the only
proximate critical care facility available in certain emergency situations to those fire and police
districts within Barrington (including those districts that are not in SEA"s view potentially
substantially affected by the proposcd transaction). Instead of relying on an arbitrary
assumption, SEA should have analyzed the specific geographic constraints applicable to

emergency services in the Barrington area.
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Access to a cnitical care facihity 1s a key component of the emergency response function,
and one that the SEA largely ignores in the DEIS. The grade-crossing blockages and resulting
traffic congestion that would be created by the Proposed Action will severely degrade the quality
of emergency response services provided in Barrington, particularly those services of the most
urgent and serious nature which require shock trauma, heart resuscitation or other critical care
services that only Advocate Good Shepherd Hospital can provide to Barrington residents.

SEA’s analysiys of these impacts also is based on other assumptions that do not account
for the practical rcalitics of emergency care services. For example, SEA assumed that delays
exceeding 30 seconds could potentially causc a scrious cffect on emergency scrvice response
time. SEA ignores the impact that delays of less than 30 seconds could have on heart attack
victims or other emergency patients where every additional sccond improves the chances of
recovery. The inability of EMS providers to travel through grade-crossings and traffic jams
caused by trains can have real life and death consequences.

SEA also seems to take comfort 1n the DEIS from the fact that many affected
communities historically have had to adapt their emergency response activities to existing grade-
crossings along the EJ&E and other rail lines. This is false comfort given the substantial change
1n the volumc and length of train operations anticipated as a result of the Proposed Action. In
addition, the cxistence of other rail lines through some of these communities (1ncluding
Barrington) significantly compounds the problem by cxacerbating blocked routes and traffic
congestion. Barrington is not designed to handle the anticipated traffic volume from CN and the
ncgative impact will be felt in critical areas such as emergency response services.

tii. Emergency Response Mitigation
SEA concluded that only 11 fire and emergency service providers near the EI&E rail line

would experience substantial effects as a result of the Proposcd Action. In discussing its possible
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mitigation recommendations, SEA initially refers to five “voluntary mitigation measures™
proposed by CN that SEA claims would address emergency service delays. The first (VM 17)
rclates only to two crossings 1n Jolict and therefore would have no impact on the delays that
would be expenienced 1n Barrington. The second (VM 18) is a loose promise by CN to “support™
cfforts by municipalities and countics to secure state funding for grade separations that meet
Illinois DOT criteria. This is largely an empty gesture because there is no avalable state or local
money to pay for the cost of such grade separations and CN"s moral support has no economic
value. CN highlights the fact that, as part of this supposed voluntary mitigation measure, it will
contrnibute “the statutorily required amount of funding” (typically 5%) to any such grade
separation project. Once again, CN tries to create the illusion that it is making a sacrifice to
mitigate adverse impacts, even though CN is required by law to make any such mimmum
contribution. The reality is that, unless the Board requires CN to provide all of the capital
necessary to fund the construction of grade separations in Barrington, this voluntary mtigation
measurc is worthless.

The other three voluntary mitigation measures proposed by CN to address emergency
vehicle delays also would have little impact on the degradation of emergency responsc services
that would be caused by the Proposced Action. SEA fails to explain how CN’s offer to make
Operation Lifesaver programs available to communities and schools (VM 23) would have any
significant mitigatrve impact on emergency rcsponsc delays. SEA also fails to explain how CN’s
offer to notify local cmergency response providers about crossings blocked by stopped trains for
“significant periods of time™ or about real-time train locations (VM 21 and 22) would mitigate
the fundamental problem — sigmficant delays to cmergency response vehicle access as a result of

frequent train crossings and resulting traffic congestion. There are no realistic alternative routes
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to consider for getting to Advocate Good Shepherd Hospital without being blocked at a grade-
crossing and thus such notice will not help solve the delay 1ssue dunng a cnsis.

In addition o listing CN's voluntary mitigation, SEA 1nvited public comment on seven
possible strategics that it has proposed to mutigate anticipated delays to emergency services The
option of merely accepting CN's voluntary mitigation offer is unacceptable for the reasons
outlined above. The other suggestions do not address the fundamental problem with emergency
response delay for scveral reasons. Most importantly, SEA’s failure to include Advocate Good
Shepherd Hospital 1n its analysis and within the scope of the affected facilities makes all of these
proposed mitigation strategies inadequatc. Requiring CN to fund training and simulation for up
to 3 years following implementation of the Proposed Action would not increase responsc times
from those many areas of Barrington that are scparated from Advocate Good Shepherd Hospital
by EJ&E grade crossings.

Many of the affected communities already have Cooperative Agreements in place among
fire and EMS departments, but those arrangements do not solve the problem of impaired access
to the only proximate critical care facility serving the Barrington region. In addition, depending
on exigencies outside the control of any emergency service provider, the manpower and
cquipment of one unit may bc unavailable to deal with an emergency situation that must be
addressed by a umit 1n a less advantageous location relative to the EJ&E. Moreover, SEA
provides no analysis of whether specific operational or management improvements by CN could
mutigate the likely delays that will be experienced by Barnington's emergency service providers.
In addition, SEA fails to recognize that constructing a second critical care facility in the
Barrington region 1n location accessible to residents cut off from Advocate Good Shepherd

Hospital as a result of the Proposed Action would be prohibitively expensive.
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d. Student Transportation

The DEIS analysis of regional and local highway systems also fails to address the needs
of the Barrington area student population. The Barrington Community Unit School District 220
serves a student population of 9,200 students from 72 square miles. Within the school district,
Barrington has one high school, two middle schools, and four elementary schools along with one
parochial school (located in Barringtlon and serving kindergarten through eighth grade). Due to
the large geographical area covered by the school district, many students need Lo be bused to and
from school. Barringlon Transportation, the school bus company providing transportation for
Barrington students, reports crossing the EJ&E Line 840 times per day. Sixty (60) percent of the
school buses cross the EJ&E Line several times per day during their morning and afterncon trips.
The DEIS does not analyze the extent 10 which the substantial increase 1n truin traffic planned
under the Proposed Action will have a harmful effect on student transportation and safety.,
especially given the number of school buses crossing the EJ&E Line on a daily basis.

Barnington High School is located approximately 600 fect west of the EJ&E Line, right
near the Lake Cook Road grade crossing. Barrington High School 1s the only high school in the
school district and as a result serves the entire Barrington Community. It has a population of
over 3,000 students and staff, many of whom cross the EJ&E Line twice per day on their
commute either by vehicle or on foot. The DEIS does not contain any meaningful analysis of the
congestion and safety concerns raised by the proximity of Barrington High School to the Lake
Cook Road crossing.

3 Socioeconomic Harm

The DEIS also fails to adequately consider and analyze the Proposed Action’s substantial
economic and business harms in Barrington and its surrounding communities. The enormously

increased rail and vehicular congestion, as well as related noise and vibration impacts, caused by
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the Proposed Action would in turn result in numerous substantial economic injuries to the
Barrington Community that must be considered as part of the EIS.

Duc to the location of the EJ&E Line and its route dircctly through the center of
Barrington, the projected increascs in rail traffic under the Proposed Action would drastically
increase delays at crossings and correspondingly reduce the ability of local workers to travel
through the area to rcach their jobs. Those delays as well as the sigmificant noise and vibration
impacts of the Proposed Action will cause prospective shoppers to be less interested and able to
engage in economic activities in the downtown area. As a direct and foreseeable consequence of
these impacts on both the local workforce and local consumers, businesses in the area may seek
to relocate outside of Barrington.“ The potential flight of local busincsses coupled with the
other impacts of the Proposed Action will further result 1n a corresponding decrcase 1n sales tax
revenucs, a drop in real cstate values and corresponding real estate tax revenues, and an increase
in vacancies throughout the downtown area. To the extent that businesses relocate out of the
Barrington arca, they would also take with them numerous local jobs, adding further damage to
the local economy.

4. Environmental Justice

The DEIS’s analysis of environmental justice 1s also flawed In particular, the
environmental justice analysis (1) uses a methodology that improperly compares population
groups; (2) is difficult to follow and venify, in contravention of CEQ rcquirements; (3} fails to

explain the buffers used to count different affected populations; (4) fails to explain the impact

™ For example, Barrington conducted a survey of area businesses in order to gauge the

anticipated impact of the Proposed Action on the arca cconomy. Over 100 businesses
responded to the survey, and approximately 75% of those busincsses expected the Proposed
Action to negatively impact their revenue. 18 businesses would relocate out of the area, and
another 45 would consider relocating. Less than half of the responding businesses would try
to not relocate if the Propose Action were approved.
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thresholds used to determine whether environmental justice populations would bear
disproportionate high and adverse impacts; and (5) contains analytical and data inconsistencies
within the environmental justicc sections and between the environmental justice sections and the
rest of the DEIS. Morcover, in contravention of the requirements of the CEQ rcgulations, the
analysis 1s not written in plain language and does not use maps or graphics to display
information. Alarmingly, the DEIS environmental justice sections also appear to have been
written without consideration for the reader, particularly the affected environmental justice
communitics. Consequently, the Board, other agencics, elected officials, and the pubhic cannot
use the DEIS environmental justice analysis to determine whether environmental justice
populations would bear disproportionate high and adverse impacts from the Proposed Action.

a. Inappropriate Methodology

In Section 4.7.3.1, the DEIS compares the absolutc amount of affected environmental
Justice census block groups with the effected non-environmental justice census block groups. Id.
The standard practice typically used in an EIS is to compare the relative percentages of the
affected environmental justice block groups with the percentage of affected non-environmental
Justice census block groups. For example, if 23 of the 26 low-income block groups and 35 of the
100 non-low-income block groups are affected by the Proposed Action, the absolute number of
non-low-income block groups is higher and would lead to the conclusion of no disproportionate
impact. However, the relative percentage shows that almost all of the low-income block groups
are affected compared to a lower number of non-low-income block groups. Therefore, a
disproportionate impact could occur where the impacts are high and adversc. The appropnate
approach used in most EISs is to compare the percentage of the affected population that is
minority or low-income to the percentages for those populations in the surrounding area, e.g ,

city, county, or state.
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Similarly, in the Socioeconomic section of the DEIS (Section 3.6), demographic data 1s
presented by county and city.” However, the Environmental Justice section data is presented by
tract and census block group number, which does not easily correspond to a city or county. This
data is difficult to cross-reference with the analysis conducted in previous sections. None of the
environmental justice sections (Section 3.7, 4.7, and Appendix 1) contains a map showing the
location of the census block groups and their proximity to the EI&E Linc as SEA has done in
prior NEPA documents.” Nor do these sections contain a map showing the potential impacts
overlain on the environmental justice communities. Maps would make the information presented
in the DEIS more understandable and meaningful.

Lastly, it is unclear why different buffer zones were selected to delineate the affected
populations. A bricf, incomplete description is provided at the end of page 3.7-1 stating that the
buffer zoncs rclate to air quality, noise, and hazardous materials releases. Yet these distances are
not explicitly used in the related air quality, noise, and hazardous materials analyscs.“ Further

explanation is needed to articulate the rationale behind this inconsistent determination.

™ In accordance with EPA's Final Guidance for Incorporating Environmental Justice
Concerns in EPA's NEPA Compliance Analvses (April 1998), national decennial census data
should be validated against data from state and local governments, community groups, and
commercial database firms. There 1s no evidence in the DEIS that the census data used was
validated with any outside sources. SEA needs to validate this data, since the DEIS makes
note of the rapid population growth experienced by some communities along the EJ&E Line.

77 See, e.g.. Draft EIS, San Jacinto Rail Limited Construction Exemption and the Burlington

Northern and Santa Fe Railway Company Operation Exemption — Build-out to the Bayport
Loop near Houston, Harris County, TX, STB Finance Docket No. 34079, pp 4-83 to 4-90
(Board served December 6, 2002); Environmental Assessment, [llinois Central Railroad
Company — Construction and Operation - in East Baton Rouge Parish, Louisiana, STB
Finance Docket No. 33877, p. 3-31 (Board served July 20, 2001).

™ DEIS Sections 4.9, 4.10, and 4.2.5.
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b. Opaque Selection of Criteria and Application of Methodology

The DEIS and its appendices do not advance reasoning 1n support of the selection of the
environmental justice criteria. The DEILS simply asserts that SEA *calculated the minonty and
low-income population percentages for each of the five counties in the study area” and “then
added 10 percent to cach of the calculated percentages.” The addition of 10 percentage ponts
to each county's mtnority and low-income population percentage appears arbitrary and
misleading and may dilute the potential impacts.

If the environmental justice criteria were lowcred by that 10 percent, an additional 8
census block groups would qualify as minority communities and 23 block groups would meet the
revised low-income criteria. This represents a doubling of the number of census block groups
classificd as environmental justice communitics based on income status (i e , the DEIS identifies
26 low-i;ncome census block groups under the current selection criteria). An explanation and
rationale is needed to clearly describe how SEA developed the selection criteria. In addition,
Section 4.7.1.3 states thal a certainty of 50 percent means that the impacts are disproportionate.
The DEIS (ails to provide a rationale for the 50 percent threshold. The threshold appears
arbitrarily selected. As with the environmental justice criteria, the selection of this threshold
may have a dramatic impact on the {indings. SEA must providc a clear and logical explanation
for selecting these thresholds and criteria in accordance with CEQ's guidance.

In addition to the non-disclosure issues identified above, the DEIS provides an
incomplcte description of the methodology for the environmental justice analysis. The complete
mcthodology is not outlined in a central location (i.e.. Appendix I) Instead, elements of the

analysis are scattered throughout the various sections making the analysis difficult to follow. For

" DEIS, 3.7-2.
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cxample, the Appendix I, Environmental Justice Impacts Analysis, which is intended to provide
a detailed explanation of the analysis, omits a description of why the percentage of minority
populations in the counties is capped at 50 percent.

c. Violation of CEQ Standards

With regard to the total absence of any guiding maps or graphics regarding the affected
census block groups, the CEQ’s reglulatlons cxplicitly require that environmental impact
statements “‘use appropriatc graphics so that decision makers and the public can readily
understand them.”® The DEIS is patently deficient in that regard.

Furthermore, the CEQ's Environmental Justice Guidance Under the National
Environmental Policy Act states that a conclusion of no disproportionately high and adverse
human health or environmental impacts on environmental justice communities should be
supported by sufficient information and presented as concisely as possible.' The DEIS also
does not approach this standard.

The DEIS states that “further analysis revealed that the high and adverse train noise
impacts are not disproportionately borne by minority or low-income environmental justice
populatlons.az“ That “further analysis™ is not included in the environmental justice analysis
appendix or in the Sections 3.7 or 4.7 narratives. Appendix I should contan a detailed
description of this “further analysis.” Similarly, in Appendix Section 1.2.3, Page I-3, the DEIS
states that a “statistical analysis™ was conducted, yel the DEIS does not disclose the statistical

methodology used; therefore, the results cannot be validated or verified. The DEIS must clecarly

80 See 40 CFR 1502.8.

81" 1d. at 15 (available at
hutp://www.epa.gov/comphance/resources/policies/ej/e] gmidance nepa ceql297.pdf.

52 DEIS, Appendix 12 3, I-4.
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identify and descnbe the statistical test used to determine the marginal probability shown in
Tables [.2-2 and 1.2-3

d. Noise Impacts on Environmental Justice

In Appendix Sectton 1.2, SEA states that 26 census block groups meet the low-tncome
criteria, but Table §.2-3 indicates that there are 67 low-income block groups expected to
expericnce noise impacts ranging from “low to moderate™ to “high to very high.” This suggests
that the calculations contained within the table or the numbers presented in the text of scction 1.2
are erroneous; therefore, the conclusion of no disproportionate impacts on low-income census
block groups could be invalid. Additionally, Table 1.2-2 shows the actual tratn noisc impacts on
minority census block groups while Table 1.2-3 shows expected train noise impacts on low-
income census block groups. Clarification 1s needed to explain why actual train noisc could not
be calculated for the low-income census block groups. Furthermore, Tables 12-2 and I 2-3 show
marginal probability of noise impacts. However, further explanation 15 needed to relate these
marginal probabilities to expected and significant impacts.

SEA’s noise impact scale is also arbitrary and inconsistently applicd. Section 4.7 1.2
describes the scale values as a range from “0™ or *no impact™ to 5™ or “high impact.” as
follows:

= <65 dBA Ldn =0 (no impact)
" 65-69 dBA Ldn = 3 (low impact)
» >70dBA Ldn = 5 (high impact) *
Yet the noise impact analysis 1n Section 4.10 of the DEIS does not use these impact

scores, but includes in its analysis incremental community noisc increases of 3 dBA or more.*

B 14,472,

8 DEIS, 4.10-2.
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Moreover, 1n prior EISs created by SEA, impacts to noise receptors experiencing greater than 65
dBA Ldn and an increase of 3 dBA have been considered adverse.®® Yet in this environmental
justice analysis, those same impacts are described as erther “low™ or “high.”

Appendix Tables 1.2-2 and 1.2-3 also introduce new impact terms and scores that do not
correlate to the text in Section 4.7. These new terms and scorcs are “moderate™ or “4” and “very
high™ or “6".3® Specifically, Appendix I, Table 1.2-2 defines “low to moderate impact” as
scoring 1n the range of 0-3. If one accepts the arbitrary scoring mechanism defined in section
4.7.1.2, 1t seems that this should read “no to low impact.” Similarly, Appendix I, Table 1.2-2
defines “high to very high impact™ as sconng in the range of 4-6. Yet the scoring mechanism
defined 1n section 4 7.1.2 does not allow for a scorc of either 4 or 6. On page I-3 of Appendix I,
it states that a score greater than 4 equates to a “high and adverse impact.” These glaring
inconsistencics are confusing to the reader and potentially mask the negative environmental
justice impacts that could be created by this project.”

In short, the noise impacts to environmental justice communities are internally
inconsistent, utilize varying and self-contradictory terminology, and need to be re-calculated
using 65 dBA Ldn as the criteria for adverse impacts. The EIS should also include a map(s)

showing the locations of the affected communitics as required by the pertinent CEQ regulations

8 See, e.g., Draft Supplemental EIS, Tongue River Railroad Company Inc. — Construction and

Operation — Western Alignment, STB Finance Docket No. 30186, p. 4-151 (Board served
October 15, 2004): Final EIS, Rail Alignment for the Construction and Operation of a
Railroad in Nevada 10 a Geologic Repository at Yucca Mountain, Nye County, Nevada,
DOE/EIS-0369, p. 4-267 (June, 2008) (with STB as cooperating agency).

8  See Appendix I, 4.

%7 In addition, the DEIS again does not contain a map illustrating the correlation between

potential noise impacts and environmental justice communities. This failure makes it
impossible for the affected communities to understand how they could be affected by the
proposed transaction.
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e. .Sat'ety and Delay Impacts on Environmental Justice

The DEIS also fails to cxplain the apparently arbitrary environmental justice impact
criteria for safety and delay. Appendix T states that “impacts to census block groups are based on
the number of at-grade crossings that cxperience either significant safety or delay impacts.™®®
The DEIS defines high and adverse effects as occurring where a ccnsus block group is affected
by three or more at-grade crossings with significant safety or delay impacts.®® DEIS Scction’
4.7.1.2 sheds further light on the impact critcria by indicating that census block groups with one
or less crossings with significant safcty and delay impacts represent a “low impact™ and two
crossings would indicate a “modcrate impact

There is no explanation of why or how these numbers of crossings relate to the level of
environmental justice impact expenenced by affected communities. The grade-crossing impact
analysis 1n Sections 4.2 and 4.3 of the DEIS does not use this impact criteria. According to
Scction 4.7.3.1, ten environmental justicc census block groups would experience safety or delay
impacts versus seven non-environmental justice census block groups. The use of the arbitrary

impact criteria ensures that this impact ratio does not meet SEA's definition of high and adverse.

f. Lack of Air Quality Consideration at the Census Block Level

The environmental justice sections of the DEIS contain no analysis of air quality impacts
and no analysis of air toxics or hot spot emissions and their potential impacts on environmental
justice communities In the Air Quality section of the DEIS, SEA determined that the impacts

relating to the increased actrvities at the Joliet and Kirk rail yards are offset by the decrease in

%8 DEIS, Appendix I, I-3.
% DEIS, 4.7-2.
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activitics at other CN rail yards in the Chicago area.”® This assessment 1s conducted at the
regional level, which is not the appropnate scale for an air toxics analysis or environmental
justice analysis. From the perspective of individual census block groups, the additional activities
at the Joliet and Kirk rail yards will increase air quality cmissions in areas around the rail yards.
SEA should conduct a hot-spot air quality analysis to includc NOx and PMa 5 of increased
activity at the Joliet and Kirk rail yards and fully disclose the potential environmental justice
impacts and health impacts that may result from the proposed transaction. Diesel particulates are
a priority mobile source air toxic, yet are not analyzed in the environmental justice section. An
analysis of the air quality impacts on the adjacent neighborhoods should be completed to
detcrmine whether these communities would be cxposed to high and adverse impacts that are
disproportionate.

5. Energy

The energy analysis in the DEIS contains two estimates of fuel use supplied by CN. The
lower estimate of fuel use, which 1s 3.5 times less than the higher estimate, is bused on an
unsubstantiated claim by CN and is used in the DEIS to reach a conclusion that the Proposed
Action would cause only a small increase in fuel use. However, the DEIS fuel use estimates fal
to take 1nto account the idling of trains on the EJ&E Line. The DEIS finding of an overall
increase in fuel use (over 700,000 gallons per year) is contrary to CN's claim of improved
efficiency.

Scction 4.8.3 (Energy Use and Energy Efficiency) instructs the reader to “Sec Section

4.9.1.1, Operational Air Emussions Mcthodology for a detailed discussion of the fuel use data” i

9 DEIS, 4.9-25

' DEIS, at 4.8-2.
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The Operational Air Emissions Methodology indicates that the DEIS provides two sets of
emissions estimates. One 1s based on the onginal, published fuel used estimates (referred to as
the “ongnal estimates™ throughout the DEIS) and the other is based on supplemented fuel use
information submitted by the Applicants in their May 23, 2008 filing (rcferred to as “revised
estimates™).

The May 23, 2008 filing contains an cxhibit with data that indicate a much lower change
in operational fuel usage than previous estimates, but these numbers are not substantiated to the
degree that the original estimates were by Exhibit C in the Applicants’ February 15, 2008 filing.
In the May 23, 2008 filing, only brief assumptions are provided to explain the changes, but no
data arc provided (o verify the validity of the revised fuel use information.”> According to the
Energy Use Caused by Proposed Changes in Rail Line Operations section of the DEIS (Scction
4.8.3.1), “The net change 1n energy use caused by proposed changes in rail line operations was
developed based on a comparison of current and projected annual fuel use changes on the CN
and EJ&E rail line segments.”” Additionally, SEA also considered fuel use changes for other
carriers operating on the CN Rail Line and EJ&E Rail Line segments. Finally, SEA “considered
the change in fuel use resulting from reduced idling time by CN trains (Applicants 2008j)".>*
This claim regarding the methodology for fuel use 1s misleading, as all of the [uel use
information came directly from the unsubstantiated numbers provided by Exhibit A in CN's May

23, 2008 filing and SEA docs nol appear to have conducted an independent review.

%2 DEIS Appendix Q, Q4, p. 311.
** DEIS, 4.8-2.
ol 7]
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In addition, the apparent assumption in the revised fuel data is that there would be no
change in fuel used for current EJ&E and other trains using the EJ&E rail line as a result of the
proposcd action (CN filing from May 23, 2008). From the way that the fuel consumption is
categorized by the applicant, it is apparent that the DEIS uses decreased 1dling time (of both CN
and other trains) on CN and other lines to reduce the amount of fuel used. However, the data
provided by CN - and consequently used in thc DEIS for fuel consumption and air quality
analysis — fails to provide an accounting for changes in fuel consumption that would result from
changes in idling time by EJ&E and other trains on the EJ&E Line. Based on the delay
information presented in the Rail Operations analysis it would seem that delay on the EJ&E Line
would increase for both EJ&E and other trains, thus increasing their fuel usc and air emissions.

The conclusion about impacts to Energy in the DEIS is that “[t]he fuel savings would
substantially offsct the fuel use increase by CN but not entirely, therefore, there would
potentially be a fairly small increase in fuel use overall.”% This 1s an extremely vague and
misleading conclusion when the DEIS claims an annual fuel use increase of 723,684 gallons in
2015 or 2.569,889 gallons 1n 2015 under the original estimate.” This is contrary to CN’s claims
of the Proposed Action improving fuel use efficiency in the Chicago area.

6. Air Quality and Climate

The DEIS’s air quality analysis contains a number of significant errors and omissions,
and relies on an opaque methodology that makes meaningful review difficult Foremost among
these problems is the fact that the air quality analysis includes a huge, unsubstantiated

decrease in air emissions, the effect of which converts the proposed action from one that

% DEIS, 4.8-7.

% Id.
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was initially projected to far exceed the threshold for threatening metropolitan Chicago’s
efforts to meet attainment compliance under the Clean Air Act into an action that
conveniently manages to barely avoid that threshold. In so doing, the analysis also omits
the air emissions from rail yards, and fails to analyze emissions of localized air toxics from
rail yards and the main line track.

Moreover, the DEIS uses the wrong factors to calculate air emissions from 1dling
locomotives, which could underestimate the localized health threats from air toxics.

Finally, the analysis of emissions from idling locomotives 1s difficult to follow and fails
to explain how the emissions were derived. The inadequacy of the analysis 15 also affected by
the fact that it does not seem to take into account the results of the rul operations analysis, which
indicates that the EJ&E Line would reach capacity by the fifth year of operation. Similarly, the
DEIS’s overarching premise of reduced locomotive idling on the CN lines 1s difficult to verify
when parts of the DEIS indicate reductions in traffic down to 0 — 2 trains per day and other parts
indicate that many passenger trains and an untold number of other carriers’ freight trains will
continuc using those lines.

a. Nonattainment under the Clean Air Act

The DEIS states that NO,, an ozone precursor, is the “criteria pollutant of greatest
coilcem with respect to the Proposed Action.”™ The DEIS also states that “SEA uscd the
General Conformity emussions thresholds (100 tons/year for all affected pollutants)” for the
purposes of determuning whether mitigation should be considered to minimize emissions,

including of NO,.”® In other words, projccts with emissions above 100 tons/ycar could threaten

% DEIS, 4.9-10.

% DEIS, 4.9-1, 4.9-10.
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metropolitan Chicago’s efforts to achieve compliance with Clean Air Act standards designed to
protect human health.” Tn addition to contributing to adverse health effects, failure to reach
attainment compliance can jeopardize Federal highway funds and trigger other Federal sanctions.

For NO,, the original net change in emissions was an increase of 374.1 tons/year, well
beyond the 100 tons/year standard SEA adopted as a tngger for mitigation purposes '®
However, a review of the Operational Air Emissions Methodology demonstrates that the DEIS
contains two sets of emissions estimates (1) one based on the original, published fuel used
estimates (refcrred to as the “original estimates™ throughout the DEIS), which produced the
onginal 374.1 tons/year projcction, and (2) a second, revised estimate based on supplemented
fuel use information submitied by the Applicants 1n their May 23, 2008 filing (referred to as

“revised estimates™).'!

The revised estimates reduce this number to 95 8 tons/year,
conveniently below the 100 tons/year conformity threshold established by SEA. '

As explaned 1n our comments on the Energy analysis in the DEIS, the exhibit attached to
the May 23, 2008 CN filing that contans the data indicating a much lower change in operational
fuel usage than the original cstimates does not substanttate that information to the degree that the
original estimates were by Exhibit C 1n the Applicants® February 15, 2008 filing In the May 23,

2008 filing, bricf qualitative assumptions are provided to explain the changes, but no data arc

provided to verify the validity of the revised fuel use information 193 CN simply asserts in a

* DEIS, 4.9-2.

1% .DESS, 4.9-12, Table 4.9-11.

"' DEIS, at 4.9-3; DEIS Appendix Q. Q4, pp. 307-309.
'2 DEIS, 4.9-12, Table 4.9-12.

198 DEIS, Appendix Q, Q4, 307-309.
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cursory fashion the manner in which 1t performed its various delay and fuel use calculations
(including reliance on circa-2006 data), and appends a single page of information dictating to
SEA the results of CN’s estimates without additional detail.'* It 1s inappropnate for SEA to
simply adopt CN’s revised estimates whole cloth without independent review and confirmation,
particularly where CN provides little detail as to how that data was produced or how it may be
verified, and the resultant revisced data conveniently avoids the 100 tons/year conformity
threshold.'®

In addition, the apparent assumption in the revised fuel data in CN’s May 23, 2008
submission is that there would be no change 1n fuel used for EJ&E and other trains using the

EJ&E Line as a result of the proposed action.!%

From the way that the fuel consumption is
catcgonzed by CN in its submission, it is apparent that the DEIS assumes decreased idling time
(of both CN and other trains) on CN and other lines to reduce the amount of fuel used. However,
the data provided by CN - and consequently used in the DEIS for fuel consumption and air
quality analysis — farls to provide an accounting for changes 1n fuel consumption that would
result from changes 1n idling time by EJ&E and other trains on the EI&E Line. Bascd on the

delay information presented in the Rail Operations section'"” 1t secms likely that delay on the

EJ&E Linc would increase for both EJ&E and other trains under the Proposed Action, thus

104 Id. at 311

195 Contrary to the implication in the DEIS, at 4.9-3, that CN only prepared the reviscd cstimates
at the request of SEA, Information Request No. 4, Item 8 (April 14, 2008) clcarly indicatcs
that SEA sought the revised estimates from CN only after learning that CN was “updating”
1ts oniginal estimates to include a “full consideration of the reduced idling time for the post-
transaction scenario.” DEIS, Appendix Q, Q4, at 300.

1% DEIS. Appendix Q. Q4. at 300.
197 DEIS, Section 4.1.
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increasing their fuel use and air emissions. Significantly more transparency 1s needed to explain
how the revised estimates were derived.
b. Locomotive Emissions Factors

Another flaw in the DEIS relates to the use of locomotive emissions factors 1n the air
quality analysis. As described in the DEIS, 1t appears that one set of locomotive emission factors
was used for both moving and 1dling trains.'® However, locomotive emission factors vary
greatly by duty cycle. For example, the emussion factors the EPA used in their 1997 enussions
rulemaking are 30%-100% higher for switching cyclc compared to line-haul cycle on a
grams/gallon basis.'® Switching mvolves a higher proportion of idling than line-haul operation.
The DEIS fuel use analysis also indicates that the proposed action would result 1n relatively large
changes in locomotive idling However, the DEIS emission analysis is not sensitive 1o changes
in idling versus moving operations, but only to overall fuel usage. As a result, the DEIS analysis
overstates total regional emussions but would understate any localized (hot-spot) impacts due to
locomolive emissions. Tn short, the analysis should have used two or more sets of emission
factors to differentiate among the emussion characteristics of different locomotive operations.

c. Lack of Transparency in Analysis

The discussion of how locomotive emussion fictors were derived is overly condensed and
perfunctory.] 1% The DEIS should provide the rcicvant data from the cited (1) “Table 9 of a
technical highlight document for the 1999 locomotive rule™; (2} “yearly emissions from the RIA

for the 2008 rule”; and (3) “yearly emissions from the RIA for the 1997 rule”. The DEIS should

18 DEIS, 4.9-4.

' See Environmental Protection Agency, Technical Highlights — Emission Factors for
Locomotives, EPA420-F-97-051 (December 1997), Table 3.

10 NELS, 4.9-4.
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also show how the final emission factors were calculated. No additional information can be
found in Appendix K of the DEIS, where sections K.2 and K.2.1 Operational Air Emissions
Methodology appears to be exactly the same as section 4.9.1 Air Quality Methodology.

Furthermore, the explanation in section 4.9.1.2 is unclear as to how load factors and in-
use adjustment factors are accounted for in the analysis. Since these varrables must be accounted
for but are not identrfied explicitly in the equations, they presumably were included as
adjustments either to annual unit hours (H) or emissions factors (EF). SEA should clanfy these
p01;1ts in section 4.9.1.2 and provide thc values of the load factors and in-use adjustment factors
in Appendix K.

Other 1ndicia of the lack of necessary transparency in the DEIS include.

o The air crmissions analysis in section 4.9.3.1 omits air toxics entircly. SEA needs
to justify this omission or include the appropriate analysis.

. Emissions from trains that cause the delays at the highway/rail at-grade crossings
could affect local pollutant concentrations, but are not addressed in the hot-spot
analyses 1n section 4.9.3.1. The DEIS also fails to address the potential for NOx
or PM: 5 hotspots.!!! The DEIS should include this analysis as SEA has done in
other EISs.'"*

. In addition, the potential for hotspots at locations with a heavy volumc of moving
trains and/or idling trains (e.g., the rail yards) is not addressed in section 4.9.3.1.
The DEIS should include this analysis.

. Diesel particulate matter is a pniority MSAT but is not addressed in the hot-spot
analyses presented in section 4.9.3.1. The DEIS should include this analysis.

"' DEJS, 4.9-16, 17.
"2 See Draft EIS, San Jacinto Rail Limited Construction Exemption and the Burlington
Northern and Santa Fe Railway Company Operation Exemption — Build-out to the Bayport
Loop near Houston, Harris County, TX, STB Finance Docket No. 34079, pp. 4-39 to 4-40
(Board served December 6, 2002)
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d. Climate Change

The DEIS also gives exceedingly short shrift to the 1ssue of climate change attributable to
the Proposed Action. The DEIS seems to question whether human sources of GHGs are really
much of a concern. Many Federal agencies are developing approaches to analyzing the effects of
their projects on climatc change and they are doing so in thewr cumulative impacts analyses.
Their EISs acknowledge that while any one project’s contribution to climate change may be
small, they are contributing to a sigmficant cumulative effect. Yet this DEIS has a cumulative
impacts section that simply restates the direct impacts of the GHG emissions and fails to actually
discuss the cumulative impacts. Moreover, the GHG emissions are based on flawed energy
calculations.

Specifically, the DEIS includes both “oniginal™ and “revised” estimates for fuel use and
states that an additional 723,684 gallons of fuel (or 2.569,889 gallons under the onginal
estimate) would be used under CN"s proposed aclion in the year 2015 alonc. Contrast this with
the CN claims of the project improving fuel use efficiency in the Chicago area. The reality 1s
somewhat different. All this extra fuel consumption leads to cmssions of GHGs, a subject that
is given short shrift in the DEIS The DEIS contains statements like “While the level of human
vs. natural contribution to global climate change is the subject of much debate ..."13 The DEIS
contains other examples of questioning whether human sources of green house gases are really
much of a concern by stating that mankind’s emissions of carbon dioxide are a minor fraction of
the total carbon dioxide in the atmosphere.'" The DEIS states that there are many other factors

affecting climate change and that carbon dioxide is a minor contributor to the greenhouse effect

13 DEIS, 3.9-11.
4 DEIS, 4.9-30.
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in comparison to water vapor and clouds. The DEIS also states that “concems expressed in
recent years are that mankind's emissions of greenhouse gases may warm the climate, possibly
affecting precipitation patterns as well,""

The DEIS" dismissive approach to climate change 15 out-of-date and out of step with the
position of the U.S. Government and overwhelming, worldwide scientific conscnsus. ' 'S
President George W. Bush recently pronounced that “the United States takes this issue seriously™
and would be supporting the goal of reducing greenhouse gas emissions by 50 percent by
2050."7 There have been a series of intensive and extenstve analyses conducted by the
Intergovernmental Pancl on Climate Change (“TPCC™), (the scientific body tasked by the United
Nations to evaluate the risk of human-induced climate change), the United States Climatc
Change Science Program (“USCCSP™), and many other government, non-government

organiZation, and industry-sponsorcd programs. The IPCC recently asserted that “[m]ost of the

observed increase 1n global average temperatures since the mid-20th century is very likely due to

"' DEIS, 4.9-31 (emphasis added).

"6 Courts have also recognized the importance of regulating GHGs. See, e.g., Center for
Biological Diversity v. National Highway Traffic Safety, 538 F.3d 1172, 1179 (9th Cir 2008)
(“Petitioners’ evidence demonstrates, overwhelmingly, the environmental sigmificance of
CO2 emissions and the cffcct of those emissions on global warming. How NHTSA can, on
remand, prepare an EA that takes proper account of this evidence and still conclude that the
2006 Final Rule has no significant cnvironmental impact is questionable.™); Mid States
Coalition for Progress v. STB, 345 F.3d 520, 550 (8th Cir. 2003) (irresponsible for Board to
approve transaction without considering potential increased sulfur dioxide emussions).

17 “U.S. Preparcd To Cut Greenhouse Emissions,” CNN (September 28, 2007) (available at

http:/fwww.cnn.com/2007/POLITICS/09/28/bush.climate/index.html ); “Division at G-8 Over
Climate Goal,” NY Times (July 10, 2008) (available at

http://www.nytimes.com/2008/07/10/science/earth/ 1 0climate. html?hp)
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the observed increase in anthropogenic greenhouse gas concentrations™'' In light of these
statements, the DEIS's lack of emphasis on the greenhousc gas emissions issue 1s alarming.

What little consideration the DEIS does give to the issue is also incorrectly applied. The
DEIS claims that *“[a] brief discussion of climate change effects from rclated projects is included
1n [section 5.5.1] "> However, in the cumulative impacts chapter, the DEIS merely re-states the
direct cmissions of carbon dioxide that would be caused by the proposed transaction under the
original and revised estumates for fuel use.'*® There is no attempt made to analyze the
“incremental impact of the action when added to other past, prescnt, and reasonably foreseeable
future actions ..."'*!

Furthcrmore, the calculation of carbon dioxide emissions associated with the proposed
transaction appears to have been based on gallons of gasoline equivalent. Since the actual
impacts would be due mainly to the combustion of diesel fuel, which produces greater GHG

cmisstons, the analysis should have bascd the calculation on the forecast amount of diesel fuel.

1. Noise and Vibration

The scope of the noise analysis in the DEIS is inconsistent with the Board’s regulations
and therefore the DEIS fails to provide full disclosure of potential noise impacts to the public.

The noise analysis in the DEIS makes numerous unsupported statements and conclusions The

'8 IPCC AR4 WG1 SPM Report (2007), Summary for Policy Makers, p. 10 (available at
hitp:/hpec-wgl ucar.cdu/wgl/wgl -report.html.) The IPCC uses standard terms to “define the
likelihood of an outcome or result where this can be estimated probabilistically”. The term
“very likely,” cited in italics above and clsewhere in this section, corresponds to a >50
percent probability of an occurrence or outcome, whereas the term “likely” corresponds to a
>66 percent probability.

9 DEIS, 4.9-31.
120 DEIS, 5-26.

12l See 40 CFR 1508.7.
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conclusion of the DEIS on noise, that there will not be significant adverse noise 1mpacts, is based
on adding noise reductions in one area to noise incrcases in another area. This 1s grossly
unreasonable and, not surprisingly, unprecedented in the field of environmental noise analysis.
Without any feasibility and cost analysis, SEA used a 70/+5 DNL criteria. These criteria were
devcloped specifically for the noise contour layout, track network, and site-specific density of
housing in the Conrail proceeding, and there is no reason to expect the same criteria would apply
to another project where all of those factors are different by definition. SEA’s repetition and
application of those site-specific criteria here 1s arbitrary and un-scientific. SEA’s noise model is
over ten years old, and SEA has used much more sophisticated modeling in the intervening ycars
to provide a more accuratc prediction of affected receptors. There is no explanation for why
SEA revertcd to using an antiquated noise model that was tailored specifically to the Conrail
proceeding.
a. Scope of Noise Analysis is Inadequate

The scope of the noise analysis in the DEIS is inconsistent with the Board’s regulations.
The DEIS states:

On previous projects, SEA determined that quantifying noise-sensitive receptors in the

existing and Proposed Action 65 dBA Ldn noise contour would satisfy the Board's

requirements to determine noise ctfects (Board 1998a) Therefore, SEA's method to

determunc potential noise effects from the Proposed Action, including both proposed

changes 1n rail linc operations on the EJ&E Line, and proposed new connections, first

identified the EJ&E ruil line segments that would cxperience an increase of three dBA

due to the redistribution of train traffic from CN subdivisions. On these segments, SEA

quantified the number of noise-sensitive receptors in the cxisting and Proposed Action 65
. %
dBA Ldn noise contours.'*

-

122 See DEIS al 4.10-2 (emphass added).
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If (as in this case) the rail traffic thresholds in 49 C.F.R. § 1105.7(eX5)(i) are met, the Board's
regulations require noisc analysis of the entirc Proposed Transaction.'* Although the Board has
attempted to short-cut this analysis in the past by employing a 3 dBA increase criterion, EPA
was highly critical of the approach.'** EPA noted that full disclosure of noise impacts requircs
showing the 65 DNL contours and aftected receptors irrespective of the increase in noise.'* The
same 1s true here. Since only areas with a 3 dBA increase were analyzed, the DEIS fuls to
provide full disclosure of potential noise impacts to the public. Receptors should be counted
within the + 3 dBA contours, wrrespective of the baseline noise level.

b. Noise Analysis Has Unsupported Conclusions

The noise analysis in the DEIS makes numerous unsupported statements and conclusions.

The DEIS states that “SEA ran noise models for 14 EJ&E rail line segments, six proposed

connections and five CN rail lines.”'*® However, the DEIS fails to provide detailed information

regarding the determination of receptors for the CN rail line. The DEIS states “[t]he number of
noisc-sensitive receptors would decrease along all of the CN rail line segments for a total

decrease of 2.738 noise-sensitive receptors in the 65 dBA Ldn contour."'?” This claim is made

throughout the DEIS, but no analysis is provided to substantiate it.'*

12 See 49 CF.R. § 1105.7(c)(6).

1% See Office of Federal Activitics comment letter, Richard Sanderson, Director, (Board served
February 2, 1998) (Finance Docket No. 33388, Proposed Conrail Acquisition Final
Fnvironmental Impact Statement, Volume 6A, Finance Docket No 33388, May 1998).

125 Id.
126 goe DEIS at 4.10-3.
127 See DEIS at ES-18.

128 See DEIS at 4.10-6.
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What little backup information there is on noise impacts does not help to cover for the
overall lack of support for SEA’s conclusions. For example, Table 4.10-5 shows a net decrease
of 28 noise sensitive receptors within the DNL 65 contour for both CN-17 and CN-18, but Figure
2.2-1 shows an increase of train traffic on these lines from 1.8 to 2.0 trains per day.'”® The DEIS
fails to provide an cxplanation for how an increase in train traffic results in a decrease in
affected noise scnsitrve receplors.

c. Noise Analysis Has Unreasonable Aggregation
The DEIS makes an unrcasonable conclusion regarding overall noise impacts. It states
that:
The net effect of noise associated with the Proposed Action is an increase of 258 noise-
sensitive receptors that are predicted to expertence an Ldn of 65 dBA or greater. This
increase equates to roughly one additional affected receptor per mile of rail line
associated with the Proposed Action. In this context, SEA does not consider the overall
increase in the number of receptors affected by noise associated with the Proposed
Action to constitute an adverse environmental impact. 130
"The concept of noise reductions 1n one area and noisc increases in another areas in effect
canccling cach other out is not standard in the field of environmental noise analysis. It is akin to
saying sticking your hand in a pot of boiling water will not hurt if you have your other hand in

icc water. There will be thousands of new receptors that experience noise levels in excess of 65

DNL. a level which would require entire home sound insulation on an airport project.'?!

12 See DEIS at 2-18 and 4.10-6.

130 See DEIS at 4.10-7 (cmphasis added). See also DEIS at 4.10-29 (“SEA concludes that the
magnitude of the net increase in noise-sensitive receptors that would be exposed to an Ldn of
65 dBA or greater due to the Proposed Action does not constitute an adverse environmental
effect.”™).

'3 See, e.g., Final EIS for the Expanston of Flying Cloud Airport, Eden Prairie, Minnesota —
Federal Aviation Administration (June 2004).
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SEA used a 70/+5 DNL cntena and suggests that other agencies have done the same.
The DEIS says “SEA evaluated noisc mitigation criteria cnacted by other Federal agencies.”' ™
No such agencies are cited and Barrington is not aware of any federal agencies employing the
70/+5 DNL cnteria. As previously noted, these criterta were developed for specifically for the
noise contour layoult, track network, and site-specific density of housing in the Conrail
proceeding. and there is no reason to cxpect the same criteria would apply to another project
where all of those factors are different by definition. Applying these criteria to the Proposed

Action without performing rigorous feasibility and cost analysis 1s arbitrary and un-scientific.

8. Biological Resources

SEA has mnappropnately reached the conclusion that the Proposed Action 1s “not likely to
adversely affect” the Hine's emerald dragonfly, Kamer blue butterfly, and Eastern prairie fringed
orchud. SEA apparently reached this conclusion without performing field surveys of potential
habitat and without obtaining substantive input from the USFWS. Instead, SEA merely relies on
“mitigation” consisting of future surveys for these species. In addition, the DEIS fails to analyze
potential impacts to the Indiana bat, despite USFWS expressing concern over potential impacts
to this endangered species. By failling to adequately analyze potential effects on these species,
and failing 1o disclose potential taking of threatened or endangcred species to the public and the
decision-maker, SEA has violated Section 7 of the Endangered Species Act and NEPA.

Section 4.11 states that only three ESA listed specics could potentiatly be affected by the
proposed action: 1) Hine’s Emerald dragonfly, 2) Karner blue butterfly (IN location). and 3)

Eastern praine fringed orchid (at Proposed Griffith Connection, IN).'** However, the USFWS

132 See DEIS at 4.10.14.

13 DEIS, at 4.11-1 and Table 4.11-4.
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field office responsible for the Illinois portion of the project informed SEA during the scoping
process that it is concerned not only for the Hine’s Emerald dragonfly, but also for the Eastern
prairie fringed orchid '** However, the DEIS docs not address concerns the USFWS expressed
re'gardmg the Eastern prarrie fringed orchid in the West Chicago Prairie, which is adjacent to the
west side of rail segment EJE-12 (and is projected to carry an additional 19 trains per day). The
USFWS specifically stated it was concerned that the lollowing impacts could affect the Eastern
praric fringed orchid 1In West Chicago Prairie: 1) sedimentation caused by increased vibration
of addition train traffic, 2) contamination of surfacc waters and groundwalter from freight cars
transporting chemicals, and 3) hydrological changes in wetlands caused by increased railroad
activities.'™ Furthermore, the USFWS stated that “the combined effects of these impacts could
lcad to decreased watcr quality and increased competition from invasive plant species.”

In addition, the DEIS also indicates that Mcad's milkweed has been documented 1n the
West Chicago Prairie and the Vermont Praune Nature Preserve along segments of track that are
proposed to have increascd train traffic '* Even though the USFWS lctter did not indicate the
presence and locations of these species, the concerns it had with the Easlern prairie fringed
orchid in West Chicago Praine would apply to these species and should be addresscd. The DEIS
does state in Section 6.3.11.3 that the “applicant shall survey all smtable habitats potentially
impacted by the construction activity for Federal- and state- listed threatened or endangered plant
spectes” and must consult with the appropriate Federal and state agencies if any plants are

located 1n construction areas. However, this mitigation measure does not address the potential

134 See Letier from U.S. Fish and Wildlife Scrvice, Chicago Ecological Scrvices Field Office,
STB Finance Docket No. 35087 (STB filed February 8, 2008) (EI-6250), al 2-3.

135 1d. at 3.

1% DEIS. Sections 3.11.8 1 and 3.11.6.4.
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effects to plants outside of construction areas as outlined in the USFWS letter mentioned above.
Increased rail traffic could affect these plant species as indicated by USFWS. Therefore, SEA
has violated Section 7 of the Endangered Spccies Act by not surveying potcntial habitat and
failing L0 consult (informal or formal) with the USFWS .

The USFWS Bloomington, Indiana Field Office also commented on the Indiana portion
of the proposed project in a letter dated 12 February 2008, in which it indicated that “[t]hcre arc
a large number of significant nature preserves and other natural areas adjacent to or in the
vicinity of the EJ&E rights-of-way withinIndiana.”'"” One of the concerns raised in that letter,
also not addressed 1n the DEIS, is the potential impact of the project on the federally endangered
Indiana bar.'*® USFWS states that suitable summer maternity habitat may occur along the
floodplain of the Lattle Calumet River, which is crossed by the rail just north of Griffith, IN.'*
There is no mention of the Indiana bat in the DEIS. As the USFWS has concerns about this
species. those concerns should be acknowledged and addressed. If therc is habitat or species
present in the area, the effects of increased rail traffic could disrupt the behavior of the species.
This could be an impact that would require formal or informal consultation with the USFWS
depending on the magnitude of impact.

Similarly, Section 4.11.3.1 of the DEIS states that the increase in rail traffic along
Segment 9B (from 18.5 to 42.3 trains per day) could increase the risk of collisions with the

Hine's Emecrald dragonfly, but then goes on to state that the increasc in ral traffic is “not likely

137 See Letter from Fish and Wildlife Service, Bloomington Field Office, STB Finance Docket
No. 35087 (STB filed February 12, 2008) (EI-5924), at 2.

18 14, at 3.

139 ’d-
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4 There is no additional

to adversely affect the species™ with appropriate mitigation.
information provided to support this determination. The term “not likely to adversely affect™ as
defined by the Endangered Species Act would require imnformal consultation with the USFWS,
which typically requires a Biological Assessment to be written by the proponent agency,
followed by a Biological Opinion written by the USFWS. Regardless of the mitigation measures
presented in Chapter 6, informal consultation with the USFWS on this issue would need to be
initiated followed by a Biological Opinion from the USFWS that would determine whether there
would be any jeopardy Lo the continued cxistence of the species. SEA would have to show that
the impact from incrcased rail traffic would be insignificant and/or discountablc to the Hine™s
Emerald dragonfly. Again, the DEIS contains no information suggesting that formal or informal
consultation has been initiated on this 1ssue. Failure to conduct informal or formal consultation
with the USFWS over potential impacts to the Hine's Emerald dragonfly and present the findings
in the DEIS has precluded the public’s ability to comment and has violated NEPA by failing to
fully disclose potential impacts.

Section 4.11.3.1 also states that the project is “not hikely to adversely affect™ the Karner
blue butterfly and that collisions with trains due to increased rail traffic could increase.*' The
DEIS then states that the risk of this would be “slight since the butterfly 1s not a strong flier and

only tends to travel short distances.”'** Agwn, stating that increased rail traffic would “not likely

adverscly affect” the species would require informal consultation with the USFWS. The DEIS

19 DEIS. 4.11-8.
141 Id.
42 14, 4.11-9.

-73-



BARR-6

contains no information suggesting that formal or informal consultation has been initiated on this
issue.

The DEIS states that Eastern prairie fringed orchid (a Federally-listed threatened species)
has the potential to occur at the proposed Griffith Connection, and that SEA has determined that
the construction of the connection will not likely adversely affect the species because of
mitigation measures in Chapter 6."' If there is potential for the plant to be in this location, and a
survey has not been completed yet, it is unreasonable to make a determination that the
connection will not likely adversely affect the species. If the specics 1s present, SEA would have
to consult with the USFWS and entcr formal or informal consultation depending on the effects
determination that would be presented 1n a Biological Assessment. The DEIS contains no
information suggesting that a survey has been performed or whether formal or informal
consultation has been initiated on this issue.

With regard to the Karner blue butterfly (a Federally-listed endangered spectes), the
DEIS again states that it has the potential to occur at the proposed Ivanhoe Connection, and that
SEA has determined that the construction of the connection will not likely adversely affect the
species becausc of mitigation measures in Chapter 6."* If a survey has not been completed yet,
1t 15 again unreasonable to make a determination that the connection will not hikely adversely
affect the species. If Karner blue buticrfly habitat is present, SEA would have to consult with the
USFWS and entcr formal or informal consultation depending on the effects determination that

would be presented in a Biological Assessment. Again, the DEIS contains no information

13 Id.,4.11-17. According to the DEIS, a plant survey would be completed before construction
begins. DEIS, 6-25.

14 DEIS, 4.11-18.
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suggesting that a survey has been performed or whether formal or informal consultation has been
imtiated on this issue.
C. By Not Studying CN’s Likely Build-Out Of The EJ&E Line, The DEIS

Failed To Properly Analyze An Important Indirect and Cumulative Effect Of
The Proposed Transaction

SEA'’s three separate capucity analyses indicated that the EJ&E Line will be immediately
at maximum capacity under the Operating Plan and upon completion of Applicants” proposed
construction projects.'*> SEA’s own data indicates that 37,500 rail cars currently travel through
Chicago every day. That number is expected to increase to 67,000 per day by 2020, as “demand
for freight rail service through Chicago is expected to nearly double.""* The additional traffic
will nced to go somewhere. Yet the DEIS fails to consider the foresecable — indeed almost
certain — additional track construction that CN will undertake on the EJ&E Line to accommodate
traffic growth.

According to Applicants, CN is “primanly ... sceking the acquisition and control
authonty to serve its existing rail traffic more efficiently™ by routing traffic over the EJ&E."Y
SEA therefore was required to assess the impact of the diversion of traffic onto the EJ&E Linc,
and conscquently the reasonableness of Applicants’ proposcd train volumes over the EJ&E
Linc.'"* In assessing the reasonableness of the train counts provided in the Operating Plan, SEA

initially performed a “constraint™ or “bottlencck™ analysis, which is predicated on the concept

145 Applicants propose to construct approximately 19 miles of double-tracking on the main line,
construct 6 new tracks totalling approximately 5 miles to connect the EJ&E Line to
Applicants’ cxisting lines and the lines of other railroads, and to install new signaling
systcms or modify current systems DEIS 4.1-11; 2-28.

146 cve DEIS 3.1-3.
47 DEIS 2-21: 4.1-3.
48 DEIS 4.1-5.
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that the number of trains that can operate over the most constrained or bottlenecked portions of
thc EJ&E Line caps the cffecti\;e number of trains that can operatc on the remainder of the
line.'*” SEA's bottleneck analysis of what it determined to be the most constrained portion of
the EJ&E Line (an 11-mule segment between Walker and Joliet) indicated that, 1f approved,
Applicants’ Operating Plan would immediately “consume all or nearly all of the main line
capacity at this bottleneck.”!*

SEA then performed two alternate traffic capacity analyses, a Line Occupancy Index
(“LOI") assessment and a Rail Traffic Controller (“RTC") analysis. SEA’s LOI determination,
which asscsses the ratio between theoretical maximum line capacity and actual train usc,
“confirmed SEA’s findings in the bottlencck analysis ... that under the Proposcd Action there
would be several segments ... that would operale at or near capac1ty."'5 ' Indecd, although a LOI
of 70% indicates “the rail segment has c¢xceeded its practical capacity,” SEA’s analysis showed
that at least four significant segments would have LOIs approaching the theoretical maximum of
100%.'* SEA “therefore concluded that the Applicants’ Operating Plan would consume ncarly
all of the main line capacity on the EJ&E rail line, after Applicants’ constructions were
completed.“m

Similarly, the RTC analysis, which is based on an industry-standard dispatching model.

indicated that “trains would experience major delays at scveral locations along the EJ&E rail

199 DEIS 2-22; 4.1-5.

1% DEIS 4.1-26.

151 DEIS 4.1-30.

'S2 DEIS, Appendix B, Attachment B4, p. 14.
153 Id.
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line™ and “the addition of more trains would serve only to increase those delays and further
reduce the efficiency of the system.”'** The RTC analysis therefore further confirmed that under
the Operating Plan “the EJ&E rail line would be operated at or very near to capacity, and that
there is little, if any, room for growth in the anticipated daily tramn volumes.™'**

Thus, each of SEA’s three separate capacity analyses indicated that the EJ&E Line will
be immediately at maximum capacity under the Operating Plan and upon completion of
Applicants’ proposed constructions. The EJ&E Line will not be able to accommodate any
further trains or future traffic growth without additional capacity improvements.

CN’s tratfic will grow. As noted above, between now and 2020, the “demand for freight
rail service through Chicago is expected to nearly double.”'*® As previously discussed, traffic
through PPR to and from Memphis and the Midwest by way of Chicago continues to grow, and
PPR’s own representatives estimate the Port’s capacity could be as high as 700,000-800,000
TEUs without the additional expansion Phases already planned for the facility. At least some of

the new traffic will be routed over the EJ&E Line, and some will be forced back into Chicago

due to the near or at-capacity use of the EJ&E Line."”” Yet the DEIS fails to consider the

1M DEIS 4.1-33.

1% DEIS 4.1-33. As clscwhere in the DEIS, SEA based 1ts RTC analysis primarily on trains
with a length of 6,321 feet. DEIS 4.1-33. The anticipated length of CN trains is actually
7,623 feet, but SEA also included 1n 1ts averaging calculation certain shorter existing EJ&E
trains with a length of 2,509 feet. DEIS, Appendix B, Attachment B4, p.3 Simular train
lengths were used 1n the other capacity analyses. DEIS 4.1-28 (LOI analysis assumed
avcrage length of 6,321 feet, with six trains at 10,000 feet and remainder “commensurately
shorter”). The addition of just a few 10,000 foot trains to the analysis resulted in a dramatic
increase in anticipated delay ratios DEIS 4.1-33, Table 4.1-2 (Case No. #3).

156 See DEIS 3.1-3.

137 SEA analyzed the impacts of national rail traffic trends and growth on Chicago and the ES&E
Line. See DEIS 4.1-16, 17. SEA’s conclusion that national growth trends would not affect
the EJ&E system pnmarily because the traffic flows are of an “east-west” orientation while
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foreseeablc — indeed almost certain — additional track construction that CN will undertake on the
EJ&E Line to accommodate traffic growth.

SEA needs to revise the DEIS with a full analysis of the environmental impact of CN's
reasonably foreseeable capacity improvements on the EJ&E Line, including a full double-
tracking of the entire line.

D. The DEIS Fails to Consider the Cumulative Impact of the Proposed Action

as Combined with Other National and Regional Rail Transactions by CN
and Others

Tt 1s important to again note that thc Proposed Action does not exist in a vacuum. Over
the past decade, CN has engaged in a series of ra:l transactions that have combined to greatly
consolidate and strengthen its regional, national, and international infrastructure. The Proposed
Action 1s mercly another step in CN's overarching strategic growth plan, and the cumulative
impacts of the Proposed Action when combined with CN's other transactions must also be
considered.

Specifically, in 1998 Canadian National purchased the Illinois Central Railroad, a Class
11 railroad, and connected its existing lines across all of Canada with a line from Chicago to New
Orleans. In 2001, CN purchased the Wisconsin Central Railroad, another significant regional
Class IT carrier, which gave CN a network of rail lines encircling Lake Supenor, Lake Michigan
and Lake Huron and enhancing CN’s connections between Chicago and Western Canada. In

2004, CN acquired Greal Lakes Transportation, the owner of two more regional Class 1l carriers,

the EJ&E is primartly situated for north-south transportation vastly oversimplifies the issues.
Id. Without considering the fact that the EJ&E Line will be already opcrating at maximum
capacity, SEA cannot have accurately considered the impacts increased national rail traffic
will have on Chicago and the EJ&E arc. The EJ&E will not be able to handle any overflow
traffic or re-routings without additional construction work. This guarantces that any increase
in east-west or other traffic will have no alternative but 10 move through downtown Chicago,
including some of the five subdivisions CN instead claims would see increased capacity as a
result of the Proposed Action.
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the Bessemer & Lake Erie Railroad, the Duluth, Missabe and Iron Range Railway, as well as the
Pittsburgh Conneaut Dock Company. This transaction, among other things, allowed CN to close
an ownership gap in Duluth, Minnesota and further enhance 1ts Western Canada to Chicago
routings. The Surface Transptlartatlon Board did not prepare an environmental impact statement
in connection with any of the above-listed transactions. The Board has not evaluated the
cumulative effect of these transactions since SEA preparcd an EA in 1999 as part of CN's
acquisition of the Ilinois Central Railroad.'™

In addition, SEA must examine the effects of the proposed acquisition of the Dakota,
Minnesota & Eastern Railroad Corporation (“DM&E™) and the lowa, Chicago & Eastern
Raulroad Corporation (“IC&E™) by Canadian Pacific Railway Corporation (“CP"). DM&E's
construction into the Powder River Basin is more than foreseeable - it is 4 virtual certainty. It1s
imperative that the Board now consider the cumulative eftect of the prior CN transactions listed

above and of the movement of DM&E PRB coal traffic over the IC&E and/or CP lines in

connection with the Proposed Action.'*

18 See Canadian National Railway Company, Grand Trunk Corporation, and Grand Trunk
Western Railroad Incorporated — Control - lllinors Central Corporation, lllinots Central
Railroad Company, Chicago. Central and Pacific Railroad Company, and Cedar River
Railroad Company, STB Finance Docket No. 33556 (STB served May 21, 1999) (Decision
No. 37).

1% See 40 CF.R § 1508.7 (requiring an environmental impact statement to consider

“rncremental impact of the action when added to other past...actions™); Habitat Educ Center
v. Bosworth, 363 F_Supp.2d 1090, 1098 (E D. Wis. 2005) (1nvalidating an EIS where the EIS
failed to include any evidence that the agency had considered five other approved timber
projects in the area), Idaho Conserv. League v. Bennett, 2005 WL 1041396 at *5 (D. Idaho
2005) (invalidating an environmental assessment because of the “failure...to discuss in
sufficient detail the connection between prior activities and the current project, which 14
cntical to understanding what alternatives may produce the lcast cnvironmental harm while
still meeting project goals™); Council on Environmental Quality, Considering Cumulative

Effects at 8, available at http://www.nepa.gov/nepa/ccenepa/sec L.pdf (“Repeated actions may

cause effects to build up through simple addition .and the same or different actions may
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CONCLUSION

Based on the foregoing, Barrington respectfully submuts that the only reasonable option
available to SEA in this case is to recommend the No-Action Alternative. It is clear that the
Proposed Action has virtually no public benefits, will preduce significant environmental harms,
and that CN could achieve many of its objectives (which benefit CN only) by adjusting the way
that it operates trans in and through Chicago. It is also clear that it would be impossible to
adcquately mitigate the adverse impacts of the Proposed Action.

If SEA does anything other than recommend the No-Action Alternative, then it must
revisc and recirculate the DEIS because: (1) SEA failed to independently scrutinize and define
the Purpose and Need, failed to identify, rigorously explore, and objectively evaluate all
reasonable alternatives; (2) the environmental mitigation is grossly inadequate and not described
with sufficient detail to allow affected communities and individuals to assess the impact of the
Proposed Action; (3) the DEIS analysis of safely, transportation, environmental justice, energy,
air quality and climate, noise and vibration and biological resource impacts is so individually and
collectively flawed that it precludes mcaningful analysis; and (4) the DEIS fails to analyze the

indirect and cumulative effect of the Proposed Action

produce effects that imteract to produce cumulative effects greater than the sum of the
effects™).
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CERTIFICATE OF SERVICE

I hercby certify that on September 30, 2008, I caused the foregoing Village of
Barrington’s Comments to the Draft Environmental Impact Statement to be served via first
class mail, postage prepaid, or by a more expeditious method of delivery on all parties of record

and on the following:

Paul A. Cunningham

Harkins Cunningham LLP
1700 K Street N.W., Suite 400
Washington, D.C. 20006-3804

Secretary of Transportation
1200 New Jersey Avenue, S.E.
Washington, D.C. 20590

Attorncy General of the United States
c/o Assistant Attorney General
Antitrust Division, Room 3109

U.S Department of Justice

950 Pennsylvania Avenuc, N.W.
Washington, D.C. 20530-0001

Bkl 5.

Brendon P. Fowler
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